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UNITED STATES OF AMERICA, ss.

To FRANK M. CHICHESTER, Trustee in Bankruptcy,

Greeting

:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the Ninth

Circuit, to be held at the City of San Francisco, in the

State of California, on the 30th day of March, A. D.

1938, pursuant to an order allowing appeal filed on March

1st, 1938, in the Clerk's Office of the District Court of the

United States, in and for the Southern District of Cali-

fornia, in that certain cause No. 29,974-C, In Bankruptcy,

Central Division, wherein DORIS BARKSCHAT is ap-

pellant and you are appellee to show cause, if any there be,

why the decree, order or judgment in the said appeal

mentioned, should not be corrected, and speedy justice

should not be done to the parties in that behalf.

WITNESS, the Honorable GEO. COSGRAVE United

States District Judge for the Southern District of Cali-

fornia, this 1st day of MARCH, A. D. 1938, and of the

Independence of the United States, the one hundred and

sixty-second.

Geo. Cosgrave

U. S. District Judge for the Southern District

of California

Service of a copy of the foregoing Citation is acknowl-

edged this 1st day of March, 1938

Ignatius F. Parker

Attorney for Appellee

[Endorsed] : Filed R. S. Zimmerman, Clerk, at 41

min past 12 o'clock Mar. 1, 1938 P. M. By M. J. Som-

mer, Deputy Clerk.



DEBTOR'S PETITION

Form 1

TO THE HONORABLE Judge of the

District Court of the United States for the

Southern DISTRICT OF Cahfornia

Central Division

THE PETITION OF Flenry Barkschat,

(Name in Full)

of 348 So. Elm Drive Street Beverly Hills,

(Residence Number) (City)

in the County of Los Angeles Southern District

and State of California and by occupation a Manager of

American Safety Products Corp. RESPECTFULLY
REPRESENTS : That he has resided, had domicile and

principal place of business for the greater portion of six

months next immediately preceding the filing of this peti-

tion, at Beverly Hills within said judicial district; that he

owes debts which he unable to pay in full; that he is

willing to surrender all his property for the benefit of

his creditors ; except such as is exempt by law, and desire

to obtain the benefit of the Act of Congress relating to

bankruptcy

;

That the Schedule hereto annexed, marked "A" and

verified by your petitioner's oath, contains a full and true

statement of all debts, and (so far as it is possible to as-

certain) the names and places of residence of his creditors,

and such further statements concerning said debts as are

required by the provisions of said Acts;

That the Schedule hereto annexed marked "B", and

verified by your petitioner's oath, contains an accurate



inventory of all his property, both real and personal, and

such further statements concerning said property as are

required by the provisions of said Acts.

WHEREFORE, your petitioner prays that he may be

adjudged by the Court to be bankrupt within the purview

of said Acts.

LeRoy Reames Henry Barkschat

Attorney for Petitioner Petitioner

OATH TO PETITION

United States of America )

Southern District of California
)

Central Division ) SS.

State of California )

County of Los Angeles )

I, Henry Barkschat, the petitioning debtor mentioned

and described in the foregoing petition, hereby make

solemn oath that the statements contained therein are true

according to the best of my knowledge, information and

belief.

Henry Barkschat

Petitioner

SUBSCRIBED AND SWORN to before me this)

29th day of May 1937 )

[Seal] Don Lake

Notary Public in and for the County of Los An-

geles, State of California

[Endorsed] : Filed R. S. Zimmerman, Clerk at 45

min. past 12 o'clock, Jun. 2, 1937 p.m.; by F. Betz,

Deputy Clerk



IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE CENTRAL DIVISION,
SOUTHERN DISTRICT OF CALIFORNIA

IN THE MATTER OF

HENRY BARKSCHAT
[

No. 29974-C

IN BANKRUPTCY.

k

BANKRUPT.
J

At LOS ANGELES, in said District, on the 2nd day of

June, A. D. 1937, before the Honorable GEO. COS-
GRAVE Judge of said Court in Bankruptcy, the petition

of HENRY BARKSCHAT that HE be adjudged a bank-

rupt, within the true intent and meaning of the Acts of

Congress relating to bankruptcy, having been heard and

duly considered, the said HENRY BARKSCHAT is

hereby declared and adjudged a bankrupt accordingly.

IT IS THEREFORE ORDERED, That said matter be

referred to SAMUEL W. McNABB, ESQ. one of the

Referees in Bankruptcy of this Court, to take such further

proceedings therein as are required by said Acts; and
that the said HENRY BARKSCHAT shall attend before

said Referee on the 9th day of June, at LOS ANGELES
and thenceforth shall submit to such orders as may be
made by said Referee or by this Court relating to said

voluntary bankruptcy.

WITNESS the Honorable GEO. COSGRAVE, Judge
of the said Court, and the seal thereof, at LOS AN-
GELES in said District, on the 2nd day of June A D
1937.

[Seal of the Court] R. S. ZIMMERMAN
Clerk.

By M. R. Winchell

Deputy Clerk.

[Endorsed] : Filed R. S. Zimmerman, Clerk at 25
min. past 4 o'clock Jun. 2, 1937 p.m.; by M. R. Winchell,
Deputy Clerk
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[Title of District Court and Cause.]

PETITION FOR TURN-OVER ORDER AGAINST
BANKRUPT AND HIS WIFE.

TO THE HONORABLE SAMUEL W. McNABB,
REFEREE IN BANKRUPTCY:

Comes now, FRANK M. CHICHESTER, Trustee in

Bankruptcy of the above entitled matter and respectfully

represents,

That he is the duly appointed, qualified and acting

Trustee in the above entitled matter.

That in the course of the porceedings of bankruptcy in

the above entitled matter examination has been had of

several witnesses under Section 21 -a of the Bankruptcy

Act, including the bankrupt and his wife; that from

said examination it appears that on or about April 8, 1937,

the sum of $11,500.00 was paid over at the direction of

one William Barber to the wife of the above named bank-

rupt.

That your petitioner is informed and believes and

therefore alleges that said money belongs to the above en-

titled estate ; that the said transfer thereof at the direction

of the bankrupt was in fraud of the creditors herein;

that said wife of the bankrupt has no right or title to said

funds or any thereof and that she and the bankrupt herein

should be required by this court to account to the Trustee

herein for the said funds and be required to turn same

over to the trustee in this matter.

WHEREFORE, your petitioner prays that an order to

show cause may be issued herein directed to Henry Bark-

schat the bankrupt herein, and to his wife Doris Bark-

schat, requiring them to be and appear before the above



entitled court in it's court room, Room 601, H. W. Hell-

man Building, 354 South Spring Street, Los Angeles,

California, on Monday, September 27, 1937, then and

there to show cause, if any they have, why they and each

of them should not be required to account to the court

for the said sum of $11,500.00, received by them or either

of them through or from one William Barber and why
they and each of them should not be restrained by this

court from disposing or transferring of any property or

assets of any kind belonging to them or either of them
until a full accounting is made to this court in this matter.

DATED: September 21, 1937.

Frank M. Chichester

FRANK M. CHICHESTER, Trustee.

Ignatius F. Parker

IGNATIUS F. PARKER,
Attorney for Trustee.

STATE OF CALIFORNIA
)

COUNTY OF LOS ANGELES ) ss.

FRANK M. CHICHESTER, being first duly sworn

deposes and says : that he is the Trustee in the above en-

titled matter, that he has read the foregoing PETITION
FOR TURN-OVER ORDER AGAINST BANKRUPT
AND HIS WIFE, and knows the contents thereof; that

same is true of his own knowledge except as to those

matters therein stated upon his information and beHef

and such matters as he believes it to be true.

Frank M. Chichester

Subscribed and sworn to before me this 21st day of

September, 1937.

[Seal] M. E. Marsh
Notary Public in and for said County and State.

My Commission Expires June 15, 1941

[Endorsed] : Filed R. S. Zimmerman, Clerk at 52

min. past 4 o'clock Oct. 26, 1937 P. M. By M. R. Win-
chell, Deputy Clerk.
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[Title of District Court and Cause.]

ORDER TO SHOW CAUSE RE TURN-OVER
ORDER TO BANKRUPT AND HIS WIFE.

On the verified petition of the Trustee herein, no ad-

verse interest appearing and good cause appearing there-

for,

IT IS ORDERED that the bankrupt herein, Henry

Barkschat, and his wife, Doris Barkschat, and each of

them be and appear before the above entitled court on

Monday, September 27, 1937, at 2 P. M., at the court

room of said court, Room 601 H. W. HeUman Building,

354 South Spring Street, Los Angeles, CaHfornia, then

and there to show cause, if any they have, why they and

each of them should not be required to turn over to the

trustee herein as an asset of this estate the sum of

$11,500.00 received by or through William Barbar; and

why they and each of them should not be restrained from

disposing of any of their assets or property until an ac-

counting is made to this estate and to the Trustee thereof

of the said funds received from or through said William

Barber.

DATED: September 21st, 1937.

Hugh L Dickson

REFEREE IN BANKRUPTCY.

[Endorsed] : Filed R. S. Zimmerman, Clerk, at 52

min. past 4 o'clock Oct. 26, 1937 p.m.; by M. R. Winchell

Deputy Clerk



[Title of District Court and Cause.]

OBJECTIONS AND DEMURRER RE: PETITION
AND ORDER TO SHOW CAUSE RE TURN-
OVER.

Comes now DORIS BARKSCHAT, and appearing

specially for the purpose of demurring and objecting to

the summary jurisdiction of the above entitled court in re

that certain "Order to Show Cause re Turnover" made

by Hugh L. Dixon, Referee in Bankruptcy, under date of

September 21, 1937, in the above entitled matter, and

that certain petition for "Turn-over Order Against Bank-

rupt and His Wife," filed in the above entitled matter by

Frank M. Chichester, Trustee, and for grounds of objec-

tion and demurrer thereto alleges as follows

:

I.

That the above entitled Court has no jurisdiction of the

subject matter of these proceedings, or of her, the said

Doris Barkschat's, claim thereto, or of her, the said

Doris Barkschat.

II.

That the petition of the Trustee in Bankruptcy herein

does not state facts sufficient to constitute a cause of

action.

III.

That the petition of the Trustee in Bankruptcy herein

does not state facts sufficient to constitute a cause of

action for an order requiring the said Doris Barkschat

to turn over to the said Trustee said sum of $11,500.00,

received by or through said William Barber, as alleged in

said petition, or any other sum ; that said petition of said

Trustee in Bankruptcy does not state facts sufficient to
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constitute a cause of action for an order restraining said

Doris Barkschat from disposing of any of her assets or

property until an accounting is made to said estate and to

said Trustee of the said funds received from or through

said William Barber, as prayed for in said petition.

IV.

That the above entitled Court has no jurisdiction in this

summary proceeding to hear, determine or adjudicate any

of the issues raised by said petition or said Order to Show
Cause without the consent of said Doris Barkschat, and

which consent is hereby expressly withheld.

Dated this 24th day of September, 1937.

REX B. GOODCELL and

MANLEY C. DAVIDSON
By Manley C. Davidson

Attorneys for Doris Barkschat

We, Rex B. Goodcell and Manley C. Davidson, do

hereby certify that the foregoing objections and demurrer

are made in good faith and not for the purpose of delay,

and that in our opinion the points therein stated are well

taken in law.

Rex B. Goodcell

Manley C. Davidson

[Endorsed] : Received copy of the within Demurrer &
Objections this 27th day of Sept. 1937 Ignatius F.

Parker, Attorney for Trustee Filed Sep. 27, 1937 at

2 o'clock P. M. Samuel W. McNabb Referee, M. E.

Marsh, Clerk. Filed R. S. Zimmerman Clerk at 52 min.

past 4 o'clock Oct. 26, 1937 P. M. By M. R. Winchell,

Deputy Clerk.
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[Title of District Court and Cause.]

ANSWER AND OBJECTIONS OF DORIS BARK-
SCHAT RE PETITION AND ORDER TO
SHOW CAUSE RE TURNOVER.

Comes now DORIS BARKSCHAT, and appearing

specially and solely for the purpose of objecting to the

summary jurisdiction of the above entitled Court, and in

answer to that certain "Order to Show Cause re Turn-

over Order to Bankrupt and his Wife," made by Hugh

L. Dixon, Referee in Bankruptcy, under date of Septem-

ber 21, 1937, in said above entitled matter, and in answer

to that certain "Petition for Turnover Order Against

Bankrupt and his Wife," filed in the above entitled matter

by Frank M. Chichester, Trustee, and respectfully shows,

protests and objects, as follows:

I.

That she is not a party to the above entitled matter.

II.

That it appears from said petition of the Trustee herein

that said sum of $11,500.00, as alleged in said petition,

was paid over to said Doris Barkschat on or about April

8, 1937, and that the same was paid to her prior to the

filing of the petition in bankruptcy by the bankrupt herein.

III.

That the sum of $11,500.00 was not paid to her, as

alleged in said petition of said Trustee herein, but in truth

and in fact the sum of $11,250.00 was paid over to her on

or about said April 8, 1937, at the direction of said
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William Barber, and that ever since said 8th day of April,

1937, she, the said Doris Barkschat, has been, and now is,

the owner of the same; that said Doris Barkschat claims

to be, and is, the sole owner of, and entitled to the pos-

session of, said sum of $11,250.00, and that she holds the

same adverse to said bankrupt, to said bankrupt estate,

and to said Trustee herein.

IV.

That the possession of said sum of money prayed for

in said petition of said Trustee, and mentioned in said

Order to Show Cause, either actual or constructive, was

not in said bankrupt, said Trustee in Bankruptcy, nor the

above entitled Court, at the time of the filing of the peti-

tion in bankruptcy by the bankrupt herein, nor at any time

subsequent thereto, nor at the time of the filing of the

petition by the Trustee herein; that neither said bankrupt,

nor said Trustee in Bankruptcy, nor the above entitled

Court, nor any of them, have ever been in the possession,

either actual or constructive, of said sum of money, or

any part thereof

;

That the actual possession, and the right thereto, of

said sum of money, to-wit: $11,250.00, was in said Doris

Barkschat on said 8th day of April, 1937, and at the

time of the filing of the petition in bankruptcy herein by

said bankrupt, and at all times mentioned herein the same

has been her individual property.

V.

That said sum of $11,250.00 was paid to said Doris

Barkschat by said Hoge, under direction of said William
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Barber, as aforesaid, as the individual, sole and separate

property of said Doris Barkschat, and was acquired and

held in good faith by her ; that said Henry Barkschat was

not, at the time of said payment, nor at any time was he,

nor is he now, the owner of, or in any way interested in,

or entitled to receive any part of said sum of $11,250.00,

nor is the estate of said Henry Barkschat, bankrupt, now,

nor ever was the owner of all, or any part of, said sum

of $11,250.00.

VI.

That she, the said Doris Barkschat, may not be com-

pelled to submit, without her consent, which is hereby ex-

pressly withheld, to the summary jurisdiction of the above

entitled court in the above entitled proceeding.

VII.

That the above entitled court is without jurisdiction to

hear, determine or adjudicate, in a summary proceeding,

the questions of law and fact involved, as raised by said

petition of said Trustee in Bankruptcy herein, and said

Order to Show Cause, without the consent of said Doris

Barkschat, which is expressly withheld herein.

vni.

In answer to said petition of said trustee, said Doris

Barkschat denies each and every allegation therein, com-

mencing on page 1 thereof, line 23, beginning with the

words "that your petitioner" and ending on line 30, page

1, ending with the words "in this matter.".
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IX.

That the record discloses, by and through the examina-

tion under Section 21a of one Fulton W. Hoge, Attorney

at Law representing said William Barber, and which said

testimony was taken before this Court, in said above en-

titled matter, on August 30, 1937, that so far as said

attorney knew, "Mr. Barkschat had no financial interest

in the matter", referring to said sum of $11,500.00; that

payment was made of said sum to said Doris Barks/teat,

as being the sum of $11,250.00, instead of $11,500.00,

upon the written instructions of said Barber; that said

Fulton W. Hoge, prior to and at the time of said pay-

ment of said moneys to said Doris Barkschat, as afore-

said, had never heard of any agreement between said

Henry Barkschat, said bankrupt, whereby said bankrupt,

either directly or indirectly, was to participate in the said

payment made by said Hoge to said Doris Barkschat.

Wherefore, said Doris Barkschat respectfully prays:

( 1
) That the prayer of said petition be denied

;

(2) That said petition and said Order to Show Cause

be dismissed; and

(3) For such other and further order in the premises

as shall be meet and proper.

Doris Barkschat

DORIS BARKSCHAT

Rex B. Goodcell

Manley C. Davidson

Attys for Doris Barkschat
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STATE OF CALIFORNIA, ]

^ ss.

COUNTY OF LOS ANGELES.
J

DORIS BARKSCHAT being by me first duly sworn,

deposes and says that he is the Respondent in the above

I

entitled action; that he has heard read the foregoing

I

Answer and Objections of Doris Barkschat re Petition

and Order to Show Cause re Turnover and knows the

contents thereof; and that the same is true of her own

I

knowledge, except as to the matters which are therein

I

stated upon her information or belief, and as to those

;

matters that she believes it to be true.

Doris Barkschat

Subscribed and sworn to before me this 27th day of

September A. D., 1937.

[Seal] Frank L Simons

Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Received copy of the within Answer and

Objections this 27th day of September 1937 Ignatius F.

Parker Attorney for Trustee Filed Sep. 27, 1937 at 2

o'clock P. M. Samuel W. McNabb Referee, M. E. Marsh,

Clerk. Filed R. S. Zimmerman, Clerk at 52 min. past 4

o'clock Oct. 26, 1937 P. M. By M. R. Winchell, Deputy

Clerk.
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[Title of District Court and Cause.]

TURN-OVER ORDER AND RESTRAINING OR-
DER AGAINST HENRY BARKSCHAT, BANK-
RUPT, AND DORIS BARKSCHAT, HIS WIFE.

The petition of the trustee herein against Henry Bark-

schat, the bankrupt in this proceeding, and against his

wife Doris Barkschat, for a turn-over order, and the

order to show cause heretofore entered herein on said

petition having come on for hearing before the court on

Monday, September 27, 1937, and again on Wednesday,

September 29, 1937, the trustee herein, Frank M. Chi-

chester, appearing in person and by his attorney Ignatius

F. Parker, Esq., the bankrupt appearing in person and by

his attorney LeRoy Reames, Esq., and said Doris Bark-

schat appearing in person and by her attorneys Rex B.

Goodcell and Manley C. Davidson, Esqs., and Objections

and Demurrer Re: Petition and Order to Show Cause

Re Turnover Order, together with Answer and Objections

of Doris Barkschat Re Petition and Order to Show Cause

Re Turnover Order having been filed herein at the first

hearing in this matter on September 27, 1937, by said

Doris Barkschat and it appearing therefrom that said

Doris Barkschat objected to the jurisdiction of this bank-

ruptcy court to proceed summarily in this matter to re-

quire said Doris Barkschat to account for and turn over

to the trustee herein as an asset in this estate the sum of

$11,250.00 received by said Doris Barkschat and claimed

by the trustee herein as an asset of this estate and the

court having considered said objections to the summary

jurisdiction of this court and evidence both oral and

documentary having been introduced herein by the trustee

and by the said respondents, the bankrupt and his wife,

and the court having considered same;
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The court finds that on or about April 8, 1937, Doris

Barkschat received $11,250.00 through one WilHam Bar-

ber and one Charles V. Hatter; that said money belonged

to and was the property of the bankrupt herein Henry

Barkschat by reason of an agreement dated December 2,

1932, between the said Henry Barkschat, William Barber

and Charles V. Hatter; that said money was turned over

to said Doris Barkschat as an agent of and for the account

of the bankrupt herein Henry Barkschat ; that at the time

of the filing of the petition in bankruptcy in this matter

on June 2, 1937, the said Doris Barkschat held said sum

of $11,250.00 as agent of the bankrupt herein Henry

Barkschat and for his benefit and not as her sole and

separate property; that at the time of said adjudication

herein the control of and right of possession to said $11,-

250.00 was in the bankrupt herein Henry Barkschat ; that

the claim of said Doris Barkschat to ownership of said

funds at the time of adjudication herein is merely color-

able, a mere pretense and without any legal justification;

that the transfer of said funds to Doris Barkschat was

without any consideration from Doris Barkschat and was

a fraud upon the creditors of this estate and said transfer

was made for the purpose of concealing said funds from

the then existing creditors of the bankrupt herein.

That based upon said findings and the record in this

proceeding the objections and demurrer of the respondent

Doris Barkschat re petition and order to show cause re

turnover are overruled and denied and the objection of

said respondent Doris Barkschat to the jurisdiction of this

court to proceed by summary proceedings to require said

Doris Barkschat to turn over and account to the Trustee

herein for the said $11,250.00, is overruled and denied

and the court hereby expressly finds that this court has
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summary jurisdiction to order the said respondent, Doris

Barkschat, to turn over and account to the trustee herein

for the said funds;

IT IS THEREFORE ORDERED, ADJUDGED
AND DECREED that the bankrupt herein Henry Bark-

schat and his wife Doris Barkschat turn over to the trus-

tee herein forthwith the sum of $11,250.00 received by

said Doris Barkschat as agent for and for the account

of the bankrupt herein Henry Barkschat on or about April

8, 1937.

IT IS FURTHER ORDERED that the said bankrupt

herein Henry Barkschat and his wife Doris Barkschat be

and they and each of them hereby are enjoined and re-

strained from transferring, assigning or turning over to

any person whatsoever other than the trustee in bank-

ruptcy in this proceeding any portion of the said $11,-

250.00 now in their possession and control, or in the pos-

session and control of either of them and further enjoined

from transferring, assigning or otherwise disposing of

any property of any kind in their possession or control, or

in the possession or control of either of them, which may

have been acquired by, through or with any of the said

sum of $11,250.00, to anyone other than the trustee herein.

DATED : October 6th, 1937.

Hugh L. Dickson

REFEREE IN BANKRUPTCY.

[Endorsed] : Receiver copy of order herein 10-5-37.

LeRoy Reames, atty for bankrupt Received copy of

Order herein. Manley C. Davidson. Filed R. S. Zim-

merman Clerk at 52 min past 4 o'clock, Oct 26, 1937, p.m.

By M. R. Winchell, Deputy Clerk.
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[Title of District Court and Cause.]

PETITION OF DORIS BARKSCHAT FOR
REVIEW OF REFEREE'S ORDER

Comes now DORIS BARKSCHAT, and petitions the

court for the review of an order made and entered on the

6th day of October, 1937, by the Honorable Hugh L.

Dickson, Referee in Bankruptcy, in the above entitled

matter

;

That on or about the 21st day of September, 1937,

Frank M. Chichester, Trustee in the above entitled matter,

filed in the above entitled matter his Petition for Turn-

Over Order against Bankrupt and his Wife, your peti-

tioner herein, Doris Barkschat, and that upon said peti-

tion the Honorable Hugh L. Dickson, Referee in Bank-

ruptcy, under date of September 21, 1937, made and

issued his Order to Show Cause Re Turn-over Order to

bankrupt and his wife, the same being your petitioner

herein, Doris Barkschat ; that in response to said Order to

Show Cause, your petitioner did specially appear in said

proceedings and file her Objections and Demurrer re

Petition and Order to Show Cause Re Turn-Over", and

did specially appear before said Referee and file her An-

swer and Objections of Doris Barkschat re Petition and

Order to Show Cause re Turnover;

That upon the hearing thereof, the Honorable Hugh L.

Dickson, Referee in Bankruptcy, made and entered his

order on the 6th day of October, 1937, as follows, to-wit

:

"That the bankrupt herein Henry Barks/zcat and his

wife Doris Barkschat turn over to the trustee herein forth-

with the sum of $11,250.00 received by said Doris Bark-

schat as agent for and for the account of the bankrupt

herein Henry Barkschat on or about April 8, 1937.
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"IT IS FURTHER ORDERED that the said bank-

rupt herein Henry Barkschat and his wife Doris Bark-

shcat be and they and each of them hereby are enjoined

and restrained from transferring, assigning or turning

over to any person whatsoever other than the trustee in

bankruptcy in this proceeding any portion of the said

$11,250.00 now in their possession and control, or in the

possession and control of either of them and further en-

joined from transferring, assigning or otherwise dispos-

ing of any property of any kind in their possession or

control, or in the possession or control of either of them,

which may have been acquired by, through or with any

of the said sum of $11,250.00, to anyone other than the

trustee herein."

to which order petitioner duly excepted.

That such order was and is erroneous, in that

:

( 1 ) The Referee had no jurisdiction to hear, determine

or adjudicate the matters contained in said order in a

summary proceeding, over the objections of this peti-

tioner
;

(2) That the Referee erred in overruling and denying

the objections and demurrer of petitioner, Doris Bark-

schat, re Petition and Order to Show Cause Re Turn-

over;

(3) That the Referee erred in over-ruling and denying

the objections of your petitioner, Doris Barkschat, to the

jurisdiction of this court to proceed by summary proceed-

ings to require said Doris Barkschat to turn over and

account to the Trustee herein for the said sum of $11,-

250.00;

(4) That the Referee erred in finding that this Court

has summary jurisdiction to order your petitioner, Doris
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Barkschat, to turn over and account to the Trustee herein

for said funds;

(5) That the Referee erred in making his finding:

That said money belonged to and was the property of

the bankrupt herein Henry Barkschat by reason of an

agreement dated December 2, 1932, between the said

Henry Barkschat, WilHam Barber and Charles V.

Hatter

;

That said money was turned over to said Doris Bark-

schat as an agent of and for the account of the bankrupt

herein, Henry Barkschat;

That at the time of the fihng of the petition in bank-

ruptcy in this matter on June 2, 1937, the said Doris

Barkschat held said sum of $11,250.00 as agent of the

bankrupt herein Henry Barkschat and for his benefit and

not as her sole and separate property;

That at the time of said adjudication herein the control

of and right of possession to said $11,250.00 was in the

bankrupt herein Henry Barkschat; that the claim of said

Doris Barkschat to ownership of said funds at the time

of adjudication herein is merely colorable, a mere pretense

and without any legal justification; that the transfer of

said funds to Doris Barkschat was without any considera-

tion from Doris Barkschat and was a fraud upon the

creditors of this estate and said transfer was made for

the purpose of concealing said funds from the then exist-

ing creditors of the bankrupt herein.

WHEREFORE, your petitioner, feeling aggrieved be-

cause of such order, prays that said order may be re-
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viewed and reversed, and declared null and void, as pro-

vided by the Bankruptcy Act of 1898, and General Order

XXVII, and that she be restored to all things she has lost

by reason of said error.

Doris Barkschat

Petitioner on Review

REX B. GOODCELL and

MANLEY C. DAVIDSON
By Manley C. Davidson

Attorneys for Petitioner

STATE OF CALIFORNIA, )

COUNTY OF LOS ANGELES. ) ss.

Doris Barkschat being by me first duly sworn, deposes

and says that she is the petitioner in the within Petition

for Review of Referee's Order in the above entitled ac-

tion; that she has heard read the foregoing petition and

knows the contents thereof; and that the same is true of

her own knowledge, except as to the matters which are

therein stated upon her information or belief, and as to

those matters that she believes it to be true.

Doris Barkschat

Subscribed and sworn to before me this 13th day of

October A. D., 1937.

[Seal] Frank L. Simons

Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Filed Oct. 13, 1937 at 3 o'clock P. M.

Samuel W. McNabb, Referee, By M. E. Marsh, Clerk.

Filed R. S. Zimmerman, Clerk at 52 min. past 4 o'clock,

Oct. 26, 1937 P. M. By Al. R. Winchell, Deputy Clerk
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[Title of District Court and Cause.]

REFEREE'S CERTIFICATE ON PETITION FOR
REVIEW.

TO THE HON. GEO. COSGRAVE, JUDGE OF THE
UNITED STATES DISTRICT COURT, SOUTH-
ERN DISTRICT OF CALIFORNIA, CENTRAL
DIVISION:

I, HUGH L. DICKSON, one of the Referees in Bank-

ruptcy of the above entitled Court, do hereby certify to

the following:

Doris Barkschat, the wife of the above named bank-

rupt, has duly filed her petition for review from an order

made by your Referee requiring said Doris Barkschat and

her husband, Henry Barkschat, the bankrupt herein, to

turn over to the trustee in this proceeding the sum of

$11,250.00. The order complained of was made after a

hearing on a verified petition of the trustee in bankruptcy

in this matter for a turn-over order against the bankrupt

herein and his said wife, Doris Barkschat, and upon an

order to show cause issued herein pursuant to the prayer

of said verified petition of the trustee for said turn-over

order. The said trustee's petition for a turn-over order

against the bankrupt and his wife herein was filed in this

proceeding on September 21, 1937, and an order to show

cause was issued by your Referee upon said verified peti-

tion on September 21, 1937, requiring the said bankrupt

and his said wife, Doris Barkschat, to be and appear be-

fore your Referee herein on September 27, 1937, to show

cause why the said turn-over order sought by the trustee

in this matter should not be granted. On said September

27, 1937, the said petition and order to show cause came

on for hearing before your Referee, the trustee appearing
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in person and by his attorney, Ignatius F. Parker, Esq.,

the bankrupt appearing in person and by his attorney,

LeRoy Reames, Esq., and Doris Barkschat, the wife of

the bankrupt herein, appearing in person and by her at-

torneys. Rex B. Goodcell and Manley C. Davidson, Esqs.,

at which time said Doris Barkschat, through her attor-

neys, filed in this matter two certain documents, namely,

"Objections and Demurrer Re: Petition and Order to

Show Cause Re Turnover" and "Answer and Objections

of Doris Barkschat Re Petition and Order to Show Cause

Re Turnover", asserting that said Doris Barkschat ap-

peared especially and solely for the purpose of objecting

to the summary jurisdiction of the above entitled Court in

this matter as to said Doris Barkschat, asserting that said

Doris Barkschat was an adverse claimant of the money

in the amount of $11,250.00 as to which the trustee herein

sought a turnover order, and by reason of her asserted

adverse claim to said money, in the amount of $11,250,

was entitled to have her rights thereto adjudicated in a

plenary action.

Thereupon, the trustee herein contended that said Doris

Barkschat's claim to ownership of said money was merely

colorable, a mere pretense and without any legal justifica-

tion, and requested that the Referee proceed to determine

whether or not said Doris Barkschat was in fact an ad-

verse claimant and entitled to have her rights determined

in a plenary action or whether her adverse claim was

merely colorable, a mere pretense and without any legal

justification as asserted by the trustee herein.

Evidence both oral and documentary was introduced by

the trustee in support of his said petition for a turn-over
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order and in support of his said contention that the al-

leged adverse claim of the respondent, Doris Barkschat,

was merely colorable, a mere pretense and without any

legal justification, and evidence both oral and documen-

tary was introduced by the respondents herein, Henry

Barkschat and Doris Barkschat, his wife, in opposition

thereto, said respondent Doris Barkschat specifying that

by introducing evidence in this matter she did not wish it

understood that she was consenting to the jurisdiction of

this Court or waiving her objections to this proceeding.

At the conclusion of said hearing on Monday, September

27, 1937, the matter was continued for further hearing to

Wednesday, September 29, 1937, at which time further

evidence, both oral and documentary, was presented by the

said parties hereto. The matter was then argued by re-

spective counsel for the parties hereto and thereupon your

Referee announced that in his opinion there was at the

time of adjudication in this proceeding constructive pos-

session in the bankrupt and consequently constructive pos-

session in the trustee of the said money for which the

trustee sought a turn-over order; that this Court had

summary jurisdiction to enter its turn-over order in this

matter, and that the order would be that said money be

turned over to the trustee upon the ground that mani-

festly it was the money of the bankrupt, Henry Barkschat.

Accordingly, there was entered on October 6, 1937, a

turn-over order and restraining order against Henry

Barkschat, bankrupt, and Doris Barkschat, his wife, con-

taining the findings of fact and conclusion of your

Referee in this matter, which is the order complained of

in the petition of said Doris Barkschat for review of

Referee's order, and which order is attached hereto and

made a part hereof and forwarded with this, your Ref-

eree's certificate on petition for review.
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THE QUESTIONS PRESENTED.

The questions presented by this review are:

A. Was your Referee correct in holding that under

the facts in this case on the evidence presented herein, this

Court had jurisdiction summarily to require the respond-

ent, Doris Barkschat, to turn over to the trustee herein the

sum of $11,250.00, the subject of the said turn-over order

on review herein?

B. Was your Referee correct in holding under the evi-

dence that the right to said money and constructive pos-

session of the said sum of $11,250.00 was in the bankrupt

herein and consequently in the trustee in this proceeding

at the time of the filing of the petition in bankruptcy in

this matter?

There are no other cjuestions involved herein, as the

validity of the order under review herein depends entirely

upon the correctness of the Referee's conclusion from the

evidence presented in this matter that the right to said

money and constructive possession of the said sum of

$11,250.00 claimed by the trustee in this proceeding was in

the bankrupt at the time of adjudication and consequently

in the trustee in bankruptcy in this matter. The answer

of the respondent, Doris Barkschat, filed in this proceed-

ing alleges that the actual possession of the said sum of

$11,250.00 was in said Doris Barkschat at the time of the

filing of the petition in bankruptcy herein by said bankrupt

and there can be, therefore, no question either as to the

amount involved, or the Trustee's right thereto if there

was constructive possession thereof in the bankrupt at the

time of adjudication.
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The petition of the trustee lor the turn-over order in-

volved herein alleges that on or about April 8, 1937, the

sum of $11,500.00 was paid over to the wife of the above

named bankrupt, Doris Barkschat; that she had no right

or title to said funds or any thereof; that said money be-

longs to this bankrupt estate and that she and the bankrupt

herein should be required to account to the trustee herein

for the said funds and be required to turn same over to

the trustee in this matter.

The respondent, Doris Barkschat, appeared specially,

and objected to the jurisdiction of the Court, and answer-

ing the petition of the trustee alleges that the sum of

$11,500.00 was not paid to her, but that the sum of $11,-

250.00 was paid to her on or about April 8, 1937; that she

is the owner thereof and entitled to the possession of said

sum of $11,250.00, and that she holds the same adverse

to the said bankrupt, to the said bankrupt estate and to

the said trustee herein, and she objects to the jurisdiction

of this Court summarily to require her to account for and

pay over to the trustee the said sum of $11,250.00.

Your Referee proceeded to take testimony as above

stated to determine whether or not this Court has sum-

mary jurisdiction in the matter, and determining that

constructive possession of said money was in the bank-

rupt at the time of adjudication, concluded that this Court

did have summary jurisdiction and on the same evidence

ordered the said bankrupt herein and his wife to turn over

forthwith to the trustee in this proceeding the said sum

of $11,250.00.
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SUMMARY OF THE EVIDENCE.

Testimony was introduced in this proceeding on behalf

of the trustee by Henry Barkschat and Charles V. Hatter,

who were called as witnesses by the trustee, and docu-

mentary evidence was presented by the trustee, consisting

of trustee's exhibits numbered 1 to 4, inclusive. Testi-

mony was also presented by respondent, Henry Barkschat,

and on behalf of the respondent, Doris Barkschat, by said

Henry Barkschat, Doris Barkschat herself and William

Ellery Barber as witnesses for the respondent, and docu-

mentary evidence consisting of respondent's Exhibits A
and B were introduced on behalf of the respondent Doris

Barkschat without, however, waiving her objection to the

jurisdiction of the Court in this proceeding.

Summarized, the said evidence consisted of the fol-

lowing :

On or about December 2, 1932, the bankrupt herein,

Henry Barkschat, together with one Charles \\ Hatter,

entered into a contract of employment with one William

Ellery Barber, under the terms of which the said William

Ellery Barber employed the said Henry Barkschat, the

bankrupt herein, and said Charles V. Hatter to assist him

in establishing his paternity, in return for which services

said Barber agreed to pay to the bankrupt herein and

Hatter one-fourth of anything he should recover, unless

he was mentioned in the will of his reputed father, in

which case the said bankrupt and Hatter were to receive

one-eighth of whatever Barber recovered. Services were

rendered by the bankrupt herein and said Charles V.

Hatter, pursuant to the terms of said contract. (Trustee's

Exhibit 1.)
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Later, and on or about December 7, 1933, another agree-

ment was executed by and between the said WilHam

Ellery Barber and said Charles V. Hatter, under the terms

of which Wihiam Ellery Barber agreed to pay to said

Charles \ . Hatter a sum equal to one-fourth of all prop-

erty coming to said William Ellery Barber from the

estate of Edward L. Doheny, in consideration of services

to be performed by said Charles V. Hatter for said Bar-

ber, with the exception, that in the event Barber was re-

membered in the will of Edward L. Doheny, Flatter was

to get one-eighth instead of one-fourth of whatever prop-

erty Barber should receive by reason of said will. (Re-

spondent's Exhibit A)

Still later, and under date of March 23, 1936, another

agreement was entered into between William Ellery Bar-

ber and Charles V. Hatter, whereby, in consideration,

among other things, of the cancellation of the contract of

December 7, 1933, (Respondent's Exhibit A) William

Ellery Barber assigned to Charles V. Hatter, "Twenty-

two and one-half per cent (22%%) of all my right, title

and interest, both legal and equitable, in and to the estate

of my father, Edward L. Doheny, deceased, who died on

the eighth day of September, 1935", including twenty-

two and one-half per cent of any money received by said

Barber. (Trustee's Exhibit 2.)

The bankrupt herein, Henry Barkschat, was not men-

tioned in either of the last two mentioned contracts,

namely Respondent's Exhibit A, and Trustee's Exhibit 2.

Charles V. Platter testified, however, that it was agreed

and at all times understood between himself and Henry

Barkschat that Henry Barkschat, the bankrupt herein,

was to receive one-half of whatever Hatter got under the

terms of the last two mentioned contracts, Respondent's
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Exhibit A and Trustee's Exhibit 2. That the contract of

December 2, 1932, (Trustee's Exhibit 1) had never been

cancelled, but had only been modified as to percentage,

and Hatter always understood that Henry Barkschat, the

bankrupt herein, was to get one-half of whatever Hatter

received under said contract. [Tr. p. 42]

On or about April 8, 1937, a settlement was effected on

behalf of William Barber, whereby the sum of $100,-

000.00 was paid over to the attorneys for said William

Barber, who in turn directed payments of certain portions

of said $100,000.00 to other parties in accordance with

agreements previously executed by said William Berber.

(Respondent's Exhibit B).

On or about April 8, 1937, Charles V. Hatter executed

an assignment to Doris Barkschat of 50% of his interest

in the estate of Edward L. Doheny, deceased, acquired by

him by the assignment from William Ellery Barber.

(Trustee's Exhibit 3.)

Charles V. Hatter testified that he received $11,250.00

as his interest in said settlement under the terms of the

contract of December 2, 1932, (Trustee's Exhibit 1) as

modified and reduced in percentage by the contract of

March 26, 1936 (Trustee's Exhibit 2), that said sum was

all he. Hatter, was entitled to, in accordance with his un-

derstanding with Henry Barkschat, and the remaining

one-half of the 22^% of the $100,000.00 payment be-

longed to Henry Barkschat; that at the time of the said

payment and settlement there was prepared for him to

execute an assignment of 50% of his interest in the

matter to Doris Barkschat, (Trustee's Exhibit 3); that

he understood that said disposition of Henry Barkschat's

interest in the 2254% was satisfactory to everybody con-
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ccrned; that he, Charles V. Hatter, only claimed to be en-

titled to one-half of the 22^^% and he was not concerned

with what became of the remaining one-half of said per-

centage, which he always recognized as belonging to

Henry Barkschat.

Charles V. Hatter further testified that no consideration

whatever was paid him by Doris Barkschat for the execu-

tion of said assignment dated March 29, 1937 (Trustee's

Exhibit 3), and that he did not ever have the aid of said

Doris Barkschat in any effort to establish the paternity

of William Barber, and that he did not ever have any

business relations with Doris Barkschat [Tr. p. 45], but

Henry Barkschat worked on the matter. [Tr. p. 116 and

125].

Charles V. Hatter further testified that two or three

weeks prior to the hearing in this matter, Henry Bark-

schat, the bankrupt herein, called at Hatter's office and

told Hatter "to destroy any of those documents" if he

found any [Tr. p. 46] ; that it would mean poverty for the

Barkschats if the papers were in existence. [Tr. p. 48] ;

that Henry Barkschat told Hatter on the very morning

of the hearing in this matter [Tr, p. 50] to destroy those

documents, and that "if this first paper was in existence

that he would be absolutely broke, he wouldn't have any-

thing." [Tr. p. 51]

Henry Barkschat first testified that he never had any

contract or agreement with William Barber, whereby he,

Henry Barkschat, was to get anything for the assistance

he rendered William Barber in establishing the latter's

paternity claims, but he later testified [Tr. p. 21] that he

thought he ought to have something, that he told Mr.

Hatter he felt that way and asked Hatter to split his
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percentage with him, whicl: Hatter consented to do, hut

it was never reduced to writing; that he told WilHam
Barber he, Henry Barkschat, expected to get one-half of

Hatter's interest. Barber then said he didn't think Henry

Barkschat should have anything because he was a relative

and he, William Barber, wanted to give Doris Barkschat

something for letting him live in her house and helping

him; that he, Henry Barkschat, then went to Hatter and

told him, "to assign this stuff to Mrs. Barkschat, any in-

terest that should have been mine." When confronted

with the contract of December 2, 1932, the Trustee's Ex-

hibit 1, Henry Barkschat testified that in the beginning

there may be some agreements to which his name is a

part, he didn't remember, but when it came to 1934, there

was no agreement between Mr. Barber and himself [Tr.

p. 27], but he later testified that as late as 1936 and 1937,

he, Henry Barkschat, expected one-half of Hatter's in-

terest and that in the early part of 1937 he told Mr. Hat-

ter that William Barber didn't want him, Henry Bark-

schat, to have it and he, Henry Barkschat, asked Hatter

to transfer it to his wife, Doris Barkschat.

Henry Barkschat further testified that he had never

discussed the contents of Trustee's Exhibit 3 with his

wife, Doris Barkschat, prior to the time the money was

delievered to her; that she wanted to know why she re-

ceived it and that he told her that Barber took the stand

that he, Henry Barkschat, w^as not entitled to anything,

that Barber wanted Doris Barkschat to have the money;

and he, Henry Barkschat, told Hatter to transfer the

money to Doris Barkschat. Mrs. Barkschat testified that

she did not know that Hatter was going to assign one-

half of his percentage to her, she didn't know anything

about it, she didn't know anything about any contracts
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[Tr. p. 74, L. 7] ; that she got this money, $11,250.00, on

or about April 8, 1937, and that she based her claim of

ownership upon the fact that she took care of Mr. Barber,

supported him and gave him money and kept a house

over his head, and that it was his wish that she have it,

but she never had any agreement with William Barber

that he was to give her anything whatsoever—it was un-

derstood; that she didn't have any idea why Charles V.

Hatter assigned one-half of 22^^% to her rather than

a quarter or three-quarters of his entire percentage. [Tr.

p. 77, L. 19-23]

William Barber testified that when he learned that

Henry Barkschat still had a half interest in the Hatter

contract he didn't think he deserved it ; that Barber prom-

ised Doris Barkschat something if he won the case ; that if

Henry Barkschat had anything coming he should give it

to her ; that he told Doris Barkschat that he would see that

she got something; that from 1934 up to the present he

was employed on WPA projects; that during the last two

years he had stayed at the home of Henry Barkschat and

Doris Barkschat all together approximately seven months

out of two years time; that Doris Barkschat had given

him money from time to time during the last two years,

but the amount she had given him all together would not

amount to $1,000.00; that he, William Barber, did not

give Doris Barkschat any of the money that he got out

of the settlement. [Tr. P. 98, L. 15-17]

A transcript of the entire testimony taken in this pro-

ceeding is being forwarded with this certificate for the

information of the Court on this review.
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CONCLUSIONS FROM THE EVIDENCE.

From the evidence presented to your Referee in this

matter it appeared to your Referee that there was no dis-

pute as to the facts in this case and no conflict of evidence.

The witness, Henry Barkschat, the bankrupt herein, at

first denied any contract with WilHam Barber, but upon

being confronted with Trustee's Exhibit 1, admitted that

at all times involved herein he claimed the right to one-

half of whatever Charles Hatter was entitled to under

any settlement of William Barber's claims and that be-

cause William Barber said he didn't want Henry Bark-

schat to have any of the money he, Henry Barkschat, in-

structed Hatter to transfer his, Henry Barkschat's, share

of the money to Doris Barkschat, the wife of the bank-

rupt, but said Henry Barkschat did not testify that he

gave said money to his wife, Doris Barkschat. The wit-

ness Hatter testified that he always recognized that Henry

Barkschat was entitled to one-half of the share of the

settlement in which Hatter was interested. Doris Bark-

schat didn't know why this money was paid to her, and

William Barber specifically testified that he never gave

Doris Barkschat any of the money that he got out of the

settlement.

From these facts, there was no other conclusion the

Referee could draw but that this money involved be-

longed to the bankrupt, Henry Barkschat, and was turned

over to his wife at his request, as a matter of convenience,

to accept the most favoral^le view of the testimony, and

as testified to by the bankrupt and his wife, because of

William Barber's statements that he thought Henry Bark-

schat wasn't entitled to it. But Henry Barkschat didn't

testify that he wasn't entitled to the money but rather

that he at all times expected it in case a settlement was



35

made. Furthermore, the records in this bankruptcy pro-

ceeding disclose and the schedules in bankruptcy herein

show that at the time of said transfer the bankrupt was

heavily in debt to his creditors.

There was no controversy in the matter of law involved

in this proceeding except of course the contention that this

Court did not have summary jurisdiction in the matter,

and as to that your Referee, from the evidence herein, con-

cluded that said money belonged to the bankrupt, was con-

sequently in his constructive possession at the time of ad-

judication herein, and that this Court, therefore, has sum-

mary jurisdiction to order it turned over to the trustee.

FINDINGS OF FACT.

Based upon the foregoing conclusions, your Referee

made the following findings of fact in this matter, as set

forth in the turn-over order of October 6th, 1937, upon

review herein, which are as follows

:

The Court finds that on or about April 8, 1937, Doris

Barkschat received $11,250.00 through one William Bar-

ber and one Charles V. Hatter; that said money belonged

to and was the property of the bankrupt herein, Henry

Barkschat, by reason of an agreement dated December 2,

1932, between the said Henry Barkschat, William Barber

and Charles V. Hatter; that said money was turned over

to said Doris Barkschat as an agent of and for the ac-

count of the bankrupt herein, Henry Barkschat; that at

the time of the filing of the petition in bankruptcy in this

matter on June 2, 1937, the said Doris Barkschat held said

sum of $11,250.00 as agent of the bankrupt herein, Henry
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Barkschat, and for his benefit and not as her sole and

separate property; that at the time of said adjudication

herein the control of and right of possession to said

$11,250.00 was in the bankrupt herein, Henry Barkschat;

that the claim of said Doris Barkschat to ownership of

said funds at the time of adjudication herein is merely

colorable, a mere pretense and without any legal justifica-

tion; that the transfer of said funds to Doris Barkschat

was without any consideration from Doris Barkschat and

was a fraud upon the creditors of this estate and said

transfer was made for the purpose of concealing said

funds from the then existing creditors of the bankrupt

herein.

CONCLUSIONS OF LAW.

The conclusions of law from the foregoing facts, found

by your Referee in this matter, are set up in the said turn-

over order as follows

:

That based upon the said findings and the record in this

proceeding, the objections and demurrer of the respond-

ent Doris Barkschat re petition and order to show cause

re turnover are overruled and denied and the objection of

said respondent Doris Barkschat to the jurisdiction of this

Court to proceed by summary proceedings to require said

Doris Barkschat to turn over and account to the Trustee

herein for the said $11,250.00, is overruled and denied,

and the Court hereby expressly finds that this Court has

summary jurisdiction to order the said respondent, Doris

Barkschat, to turn over and account to the trustee herein

for the said funds.
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TURN-OVER ORDER.

Based upon the foregoing findings of fact and conclu-

sions of law, your Referee made his order in this matter

under date of October 6th, 1937, as follows:

IT IS THEREFORE ORDERED, ADJUDGED
AND DECREED that the bankrupt herein Henry Bark-

schat and his wife Doris Barkschat turn over to the trus-

tee herein forthwith the sum of $11,250.00 received by

said Doris Barkschat as agent for and for the account of

the bankrupt herein Henry Barkschat on or about April

8, 1937.

IT IS FURTHER ORDERED that the said bankrupt

herein Henry Barkschat and his wife Doris Barkschat be

and they and each of them hereby are enjoined and re-

strained from transferring, assigning or turning over to

any person whatsoever other than the trustee in bank-

ruptcy in this proceeding any portion of the said $11,-

250.00 now in their possession and control, or in the pos-

session and control of either of them and further en-

joined from transferring, assigning or otherwise dispos-

ing of any property of any kind in their possession or con-

trol, or in the possession or control of either of them,

which may have been acquired by, through, or with any

of the said sum of $11,250.00, to anyone other than the

trustee herein.

PAPERS SUBMITTED.

I hand out for the information of the Court the fol-

lowing documents:

(1) Trustee's Petition for Turn-over Order Against

Bankrupt and his Wife. Dated September 21, 1937.
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(2) Order to Show Cause Re Turn-over Order to

Bankrupt and His Wife. Dated September 21, 1937.

(3) Objections and Demurrer Re: Petition and Order

to Show Cause Re Turnover. Filed herein September 27,

1937.

(4) Answer and Objections of Doris Barkschat Re

Petition and Order to Show Cause Re Turnover. Filed

September 27, 1937.

(5) Trustee's Exhibits, one to four, inclusive.

(6) Respondent's Exhibits, A and B.

(7) Transcript of testimony and proceedings on hear-

ing of said order to show cause.

(8) Turn-over Order and Restraining Order Against

Henry Barkschat, Bankrupt, and Doris Barkschat, his

Wife. October 6, 1937.

(9) Petition of Doris Barkschat for Review of

Referee's Order. Filed October 13, 1937.

(10) Request That Certain Documents Be Attached to

Certificate on Review.

Respectfully submitted this 26th day of October, 1937.

Hugh L. Dickson

Referee in Bankruptcy.

[Endorsed] : Filed R. S. Zimmerman Clerk at 52 min.

past 4 o'clock, Oct. 26, 1937 P. M. By M. R. Winchell,

Deputy Clerk.
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At a stated term, to-wit: The September Term, A. D.

1937, of the District Court of the United States of

America, within and for the Central Division of the

Southern District of CaHfornia, held at the Court Room

thereof, in the City of Los Angeles on Thursday the 3rd

day of February, in the year of our Lord one thousand

nine hundred and thirty-eight.

Present

:

The Honorable GEO. COSGRAVE District Judge.

In the Matter of

HENRY BARKSCHAT,

Bankrupt.

No. 29,974-C.

This matter having come before the Court on Novem-

ber 15, 1937, for hearing on petition of Doris Barkschat

for review of order of the referee requiring Doris Bark-

schat and her husband, Henry Barkschat, the Bankrupt,

to turn over to the trustee the sum of $11,250.00 pursu-

ant to notice of hearing filed October 29, 1937, and having

been argued by counsel and submitted on briefs to be

filed 10 X 5, and briefs having been filed and duly consid-

ered by the Court, upon consideration thereof the Court

now orders as follows:

The money in question was at all times the property of

the bankrupt, and its purported transfer to Doris Bark-
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schat was palpably a pretended transfer only. Her elaim

of ownership had no substantial basis whatever. Viewing

the situation even as urged by the petitioner, it, neverthe-

less, follows that the consideration for the transfer

of the money to the petitioner was board, lodging, and

etc., furnished by the petitioner, which, with the possible

exception of some cash, was community property.

It seems to me, therefore, that it is "so unsub-

stantial and obviously insufficient, either in fact or

law, as to be plainly without color of merit and a mere

pretense," within the meaning expressed in Harrison

vs. Chamberlin, 271 U. S. 191, 195, and that the

findings and conclusions of the referee must be sustained.

It is so ordered.

Exception to the petitioner.
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[Title of District Court and Cause.]

NOTICE OF LODGMENT OF STATEMENT OF
EVIDENCE AND ASSIGNMENT OF ERRORS.

TO FRANK M. CHICHESTER, TRUSTEE IN

BANKRUPTCY HEREIN, AND IGNATIUS F.

PARKER, ESQUIRE, HIS ATTORNEY:

You, and each of you, will please take notice that

the appellant, Doris Barkschat, appealing from the order

made and entered on February 3, 1938, by the above

entitled Court sustaining the findings and conclusions

of the Referee, and in effect denying the petition for

review of Referee's Order and affirming and approving

said Referee's Order, did on the 1st day of March, 1938,

file and lodge in the Office of the Clerk of the above

entitled Court, a statement of evidence, and that on the

14th day of March, 1938, at the hour of 12:00 M. noon,

on said day at the Chambers of the Honorable Geo.

Cosgrave, Judge of the above entitled Court, the under-

signed will ask the Honorable Geo. Cosgrave, Judge

of the above entitled Court, to approve said statement

of evidence.

You, and each of you, will also please take notice

that appellant, Doris Barkschat, on March 1st, 1938,

filed in the office of the Clerk of the above entitled

Court, her Assignment of Errors, copy of which is

herewith served upon you.

Dated this the 1st day of March, 1938.

Rex B. Goodcell,

Manley C. Davidson,

Attorneys for Appellant.
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Service of the foregoing Notice of Lodgment of

Statement of Evidence and Assignment of Errors, and

service of the Assignment of Errors mentioned in said

foregoing Notice, and the receipt of copy of said docu-

ments is hereby acknowledged, together with a copy of

the Statement of Evidence.

This 1st day of March, 1938.

Ignatius F. Parker,

Attorney for Appellee.

[Endorsed] : Filed R. S. Zimmerman Clerk at 40

min. past 12 o'clock, Mar. 1, 1938 p.m. By M. J.

Sommer, Deputy Clerk.
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[Title of District Court and Cause.]

AMENDED STATEMENT OF EVIDENCE

In Re: APPEAL TO THE UNITED STATES CIR-

CUIT COURT OF APPEALS, FOR THE
NINTH CIRCUIT, BY DORIS BARKSCHAT,
FROM AN ORDER MADE AND ENTERED
ON FEBRUARY, 3, 1938, SUSTAINING THE
FINDINGS AND CONCLUSIONS OF THE
REFEREE AND IN EFFECT AFFIRMING
TURNOVER ORDER AND RESTRAINING
ORDER AGAINST HENRY BARKSCHAT,
BANKRUPT, AND DORIS BARKSCHAT, his

wife.

The following is a statement of the evidence in narra-

tive form in the above entitled cause.

The hearing on the petition for Turnover Order

against Bankrupt and his wife, of Frank M. Chichester,

Trustee in Bankruptcy in the above entitled matter, and

the Order to Show Cause issued pursuant thereto,

began on the 27th day of September, 1937, before Hugh
L. Dickson, Referee, and was thereafter continued from

said date to the 29th day of September, 1937, I. F.

Parker, Esquire, appearing as attorney for said Trustee,

Rex S. Goodcell and Manley C. Davidson, Esquires,

appearing as attorneys for Doris Barkschat, the respond-

ent in said proceeding and the appellant herein, and

LeRoy Reames, Esquire, appearing for the bankrupt

herein ; and

It appearing that said Henry Barkschat, bankrupt,

filed a petition in bankruptcy on the 2nd day of June,

1937, and on said day, by order of said District Court
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of the United States, made and entered, he was adjudged

a bankrupt, and concurrently therewith an order was

made referring all matters therein to Samuel W. Mc-

Nabb, Referee in Bankruptcy, and that in the absence

of said Samuel W. McNahb, Referee, the above pro-

ceedings were referred to Hugh L. Dickson, Referee in

Bankruptcy, and the following proceedings were had:

STATEMENT BY MR. GOODCELL:

I want to file on behalf of Doris Barkschat written

objections and a demurrer to the petition and order to

show cause and an answer and objections to the peti-

tion and order to show cause.

Whereupon, the said documents were permitted by

said Referee to be filed in the above matter.

MR. PARKER: When the question of jurisdiction,

if your Honor please, refers to a summary proceeding,

as appears to be raised by these two documents just

filed here today, it becomes incumbent upon the Court

to determine whether or not it has jurisdiction. I there-

fore, in view of that objection, request permission of

the Court to proceed to show to the Court by evidence

which I will present, that this Court does have juris-

diction, and any claim of title to this property by or on

behalf of Doris Barkschat is merely colorable, and if

that is established, then we will have satisfied the re-

quirement to show jurisdiction of this Court

we wish to proceed then to meet the objection to the juris-

diction.

Whereupon respective counsel argued to the Court

the right of the Court to proceed to determine whether

or not the Court had jurisdiction to proceed further by
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this summary proceeding in view of the alleged verified

adverse claim of the respondent, Doris Barkschat,

asserted in her objections and answer.

Whereupon respective counsel argued to the Court the

issues raised by the said Objections and Demurrer to

said Trustee's Petition for a Turnover Order and the

said Order to Show Cause, and thereupon the Referee

made his ruling overruling said Objections and De-

murrer, and the Objections of said Doris Barkschat to

the jurisdiction of said Referee and said Court over

her person, and over the subject matter of her claim

to the Tnoneys in a summary proceeding, without her

consent, which was expressly withheld, to which ruling

counsel for said Doris Barkschat noted an exception.

"THE REFEREE: As I understand your situation,

you want now to conduct a preliminary examination to

ascertain whether or not the bankruptcy Court acquired

or had jurisdiction by reason of the constructive or

actual possession?

"MR. PARKER: Yes. We wish to ask the Court to

determine now whether or not this asserted adverse

claim on the part of the respondent Doris Barkschat

is a true adverse claim or whether it is merely color-

able That is what we are asking.

"THE REFEREE: Well, that is what we are going

to do gentlemen. I overrule the objection.

"MR. DAVIDSON: We will take an exception to

the ruling.

"THE REFEREE: My impres-

sion, gentlemen, is that the Referee has the right to

take testimony to ascertain whether or not the claim to
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(Testimony of Henry Barkschat)

the funds which it is alleged belong in the estate, —
whether that claim is substantial or merely colorable.

Now we will take testimony up to that point.

*'MR. DAVIDSON: Isn't the first question to be

determined whether or not the Court had jurisdiction

by reason of possession?

"THE REFEREE: Yes, either actual or construc-

tive. It might be constructive. If it should develop

that this lady held for some other person or for the

bankrupt it would be constructive possession. We will

proceed on that theory and see how far wx get. You

may call your first witness.

(Testimony of Henry Barkschat)

HENRY BARKSCHAT,

Witness for Trustee, was sworn and testified as follows:

DIRECT EXAMINATION

I live at 348 South Elm Drive, Beverly Hills. Mr.

Reames is my attorney. I have read a certified copy of

the reporter's transcript of an examination on August

19, 1937, wherein as the bankrupt herein I was asked

certain questions by the attorney for the trustee on the

21 -a examination. I testified as therein stated.

(At this point there was read into the record by Mr.

Parker the following testimony previously given by the

witness, Henry Barkschat, under 21 -a examination,

which is stated herein in narrative form.)
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(Testimony of Henry Barkschat)

"0. What does William Barber do, —what is his

business?"

A. '^William Barber doesn't have anything. He is

mining in Nevada now. He is an oil and mining man.

I did not ever have, and do not now have, any interest

with Mr. Barber, nor ever been interested in any of his

mining deals. I never had any kind of an agreement

or contract with him at all about anything. I recently

went with Mr. Barber to a firm of attorneys, William-

son, Ramsay and Hogz/e. I have been there many times.

I went with him because he wanted to establish his

paternity and his rights. There was some settlement

made in that connection through which Mr. Barber was

paid a large amount of money. I had no interest what-

soever in that, and was not to receive something from

Mr. Barber, not a cent—not a penny, in consideration

for my assistance to him in that matter. I didn't re-

ceive one cent from him. There was no understanding

or agreement between him and me that I was to re-

ceive anything. He told me he has been paid a settle-

ment, which was accomplished early in the year 1937.

The attorneys did not represent me in the matter. They

represented William Barber, and any testimony that

they may give in this matter is all right with me.

"I have no interest in the William Barber matter.

I did not enter into any agreement with William Barber

by which I was to profit in any way in a recovery in

which William Barber might recover in the matter of

establishing his paternity—not a cent, not a penny. I

do not contemplate getting anything in connection with

it. T told him it is yours, you are on your way.' I

understand the reason you are asking me that; if I
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(Testimony of Henry Barkschat)

had an agreement or understanding with him by which

I was to profit by that negotiation or transaction my

estate would claim the right to that. I have no agree-

ment nor did I receive one dollar, not a cent." (End

of testimony read from previous 21 -a examination.)

CROSS-EXAMINATION

Mr. Barber was a nephew of my first wife—not my
present wife, Doris Barkschat—and my connection with

his claim was that of a relative trying to obtain a

settlement for him. There was some question as to

who was William Barber's father, and he wanted to

establish that and to obtain a part of his father's estate,

and a settlement was made out of court. My former

wife was a sister of the first wife of Edward L. Doheny,

and she insisted that something be done to take care

of William Barber. He lived with us for quite a number

of years in my home and we looked after him. William

Barber's father was Edward L. Doheny, and he was

born out of wedlock. Doheny did not want Barber

near him. I have been in the family for some twenty

years and I consequently knew the family secret. My
former wife, some time in 1930, took William Barber

to Mr. Hatter, who was an old friend of the family,

formerly connected with Pinkertons.

In September, of 1934, William Barber told me who

his attorneys were, and I told him they were too young,

so I took him to Williamson, Ramsay and Hogne. At

that time Mr. Doheny was dead, and Mr. Barber was

not mentioned in his will. I went to Mr. Barber's

other attorneys, by the name of Massay & Edgington,
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(Testimony of Henry Barkschat)

and told them they would have to join with the firm of

attorneys. There had been understandings before this,

but at this particular time all agreements were cancelled.

All agreements which Mr. Barber had made before were

cancelled and new agreements were made up.

Now, then in these agreements, I had spoken with

Mr. Hatter—I believed that I was entitled to something

out of this and I told Mr. Hatter I felt this way and

asked him, since he thought he would need more help

one way or another, if he wouldn't split his percentage

with me. Mr. Hatter agreed to do so, but it was never

reduced to writing, — it was verbal.

Then later on, William Barber was at my house, and

I disclosed to him later on, I don't know what date,

that I expected to get one-half of Mr. Hatter's interest,

and he told me, —*'Henry," he says, 'T don't think you

are entitled to anything. You are a relative of mine

and you should' not have anything and I want to, —

I

want to give Doris something for letting me live in

her house and helping me, and you are not entitled

to anything." I then went to Mr. Hatter and told him

to assign this stuff to Mrs. Barkschat, any interest

that should have been mine, and which he refused to

let me have, and Mr. Hatter did so. That is the only

interest which I have had with Mr. Barber and that

is the only interest which I tried to get. To be frank

with you, I tried to get some money out of it, —no use

my denying it, but he felt I was not entitled to it.

William Barber is peculiar that way.

William Barber is now in Los Angeles, he lives in our

house. He is of the western type that will tell you
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(Testimony of Henry Barkschat)

outright what they think and what they will do and

what they won't do, and as a consequence I gave my

interest up, I got nothing. I did that because William

Barber told me I was not entitled to anything, but

that he did want to compensate my wife for kindnesses

and other things other than the service I performed.

That is the situation, William Barber lived in the home

with me and my wife some two or three years before

the settlement was made and he was perfectly penni-

less during all of that time; he had nothing. I was

practically broke too. This answering Doris Barkschat

supplied the home and the money and the living that

William Barber had over that period of two or three

years. Well, he was with us. At times he would go

out and disappear, then he would come back. He had

a predilection to the overindulgence of intoxicating

liquors. My wife kept him in the home and looked after

him. I did not disclose to Doris Barkschat, my wife,

my understanding with Mr. Hatter at all, nor the

probability or possibility of my realizing something out

of the settlement that William Barber might make.

"Q. Did you or did you not acquiesce in the sugges-

tion of William Barber that you, being in the family,

should not get anything?

A. That was his stand. That was the stand he took

toward me."

There was nothing in v^riting between me and Mr.

Hatter that I know of. I told Mr. Hatter that all my
interest should go over to my wife, because William

Barber wished it so, because he wanted to show his

appreciation of what she had done for him. At that
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(Testimony of Henry Barkschat—Charles V. Hatter)

time I did not contemplate going into bankruptcy. I

have never had possession of that money, or any part

of it. I have never deposited it in my name anywhere,

nor drawn a check against any part of it. I never con-

sidered that money, or any part of it, as mine.

I do not have any agreement that when the bank-

ruptcy matters are concluded that Doris Barkschat will

turn over to me or deliver to me any part of this money.

Doris Barkschat was not employed during the period

William Barber lived in our home or at any other time

to my knowledge. I was not supplying the funds for

the necessary household expenses but Mrs. Barkschat did

from her own money, her own income, I was not earn-

ing anything. This house was not mine; she owns it

and acquired it before her marriage to me with her

own funds.

(Testimony of Charles V. Hatter)

CHARLES V. HATTER,

Witness for Trustee, was sworn and testified as follows:

DIRECT EXAMINATION

I appeared here today in response to a subpoena and

have brought with me certain documents pertaining to

the business and affairs of the bankrupt.

(At this point while documents were being shown

counsel for the bankrupt, the Referee requested further

testimony from Henry Barkschat)
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(Testimony of Henry Barkschat)

HENRY BARKSCHAT,

Resuming testimony stated:

"Q. BY THE REFEREE: In seeking to establish

William Barber's claim to any part of the Ed Doheny

estate, what were you to do, —testify as to your knowl-

edge of his birth and who his parents were, and so

forth?

A. BY MR. BARKSCHAT: Yes, give such infor-

mation as I possessed.

Q. If it became necessary you would supply such in-

formation ?

A. Yes, sir.

Q. Concerning his birth and parentage as was in

your knowledge?

A. Yes, sir.

Q. BY MR. PARKER: And you also did establish,

you testified here just a few minutes ago, —you also

assisted him in attempting to establish his paternity

through obtaining attorneys and legal advice and in-

vestigating?

A. No. I just took him to one group of attorneys,

is all.

Q. You took him to Williamson, Ramsay & Hogwe

and went there several times with him?

A. I went there many times."
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(Testimony of Henry Barkschat)

There is one thing more I wanted to say. In the be-

ginning, when this thing was going on many agree-

ments were signed by Mr. Barber. As a general rule

he was under the influence of liquor, and many agree-

ments were signed. Now in the beginning there may

be some agreements in which my name is a part— I don't

know—I don't remember; that goes years back. But

when it came to the settlement, —I mean when it came

to 1934, there was no agreement between Mr. Barber

and myself, I have no record as to that.

The settlement was made in 1937, but he had com-

plained that I was not entitled to anything, not once

but a number of times, and therefore I did not include

myself in any agreement after all the original agree-

ments were abrogated. Now in the original agreements

here, —under the former agreements, —I was in the

original agreement, years ago, because I tried to get

some of that money; I don't hesitate telling you that;

but when the final agreements were drawn I was not

in it and I didn't get a part of it. I do not have any

of those alleged final agreements because I was not in

any. The only agreements I had were verbal agree-

ments between Mr. Hatter and myself.
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(Testimony of Charles V. Hatter)

CHARLES V. HATTER,

Resuming testimony, on direct examination, stated:

Since I was served with subpoena to come in and

testify in this matter I have had conversation with the

bankrupt, Henry Barkschat, occasionally. I had a con-

versation with him today. He called me and wanted

to know whether I had been served or not and whether

I was to be coming up here, and he came up to my
office, just he and I were present. I don't recall all

that we were talking about. We were talking about the

agreement and that I would have to testify and things

like that. He wanted to know if I had the agreements

and I told him I would look for them and I would

phone him if I found them. I don't recall much more

that Mr. Barkschat said to me.

This conversation took place today. He asked me

about the contracts or agreements that we had had and

whether I had them or not, and I told him I would look

for them; I would phone him. He told me if there

was no agreement in existence—I told him I didn't know

where my papers were, that I had to go and look them

up and if I found them I would see what I would have

anyway. That is just about the extent of the conversa-

tion then.

The document which I produced which you show me

dated December 2, 1932, contains my signature. I know

Henry Barkschat's signature. That is his signature on

that document. I know William Elery Barber's signa-

ture. That is his signature. All those signatures were

sworn to and subscribed to this document before the

Notary. I saw all of these men sign this agreement.
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(Testimony of Charles V. Hatter)

Thereupon, there was offered and received in evidence,

as Trustee's Exhibit "1", a contract of employment in

words and figures as follows

:

"This agreement entered into in triplicate this 2nd

day of December, 1932, between William Elery Doheny,

generally known as William Elery Barber, at present

of Los Angeles, CaHfornia, party of the first part, and

Charles V. Hatter and Henry Barkschat, of Los Angeles,

California, parties of the second part, WITNESSETH:

It is agreed by and between the parties hereto as

follows

:

1.—Party of the first part hereby employs the parties

of the second part as investigators and detectives to

gather information necessary to prove that said party

of the first part is the son of one Edward L. Doheny,

of Los Angeles, California, and that the parties of

the second part assist the Attorney or Attorneys at

Law in the preparation of a contest of the will of said

Edward L. Doheny, or/and in the settling out of court

or any claim or claims made by the party of the first

part through his Attorney or Attorneys.

2.—That the party of the first part agrees to pay

said parties of the second part for their services a sum

equal to one-fourth of all money or/and property re-

covered by the party of the first part either through

compromise settlement out of court or contest of said

will.
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(Testimony of Charles V. Hatter)

3.—And it is further agreed by the party of the first

part that should the party of the first part be ade-

quately remembered in the will of the said Edward L.

Doheny, the parties of the second part receive as com-

pensation for services rendered a sum equal to one-

eighth of all moneys or/and property so received by the

party of the first part.

4.—Second parties agree to undertake the employ-

ment for the compensation named and make all necessary

investigations and procure the necessary proof and docu-

ments for this purpose at their own cost and expense."

(Signed) William Elery Barber,

Party of the First Part.

Charles V. Hatter,

Henry Barkschat,

Parties of the Second Part."

(Endorsed on the bottom of the document)

"Subscribed and sworn to before me this 3rd day of

December, 1932.

(Signed) A. Eguia de Moran,

Notary Public in and for the County of Los Angeles,

State of California.

My commission expires August 16, 1933."

(NOTARIAL SEAL)
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(Testimony of Charles V. Hatter)

The Witness Continues:

Under the terms of that contract I received some

compensation in the early part of this year. The compen-

sation that I received was 11^ per cent of the money

that was paid. One hundred thousand dollars was paid,

and I got ny2 per cent of $100,000.00 That was $11,-

500.00. Under the terms of this contract I was to get

one-fourth. It would not be $25,000.00. It would have

been $22,500.00.

That other document, executed March 23, 1936, which

I have produced here contains the signature of William

Elery Barber. That document was between myself and

Mr. Barber. It became effective originally, —the per-

centage had been divided and when, then, Mr. Bark-

schat entered into this contract, Mr. Ramsay decided

that their office ought to receive 28 percent, and Mr.

Massey's office was to receive 17^ percent, and my
interest would be cut down to 22^ percent. Now that

is this agreement, —my own agreement.

"Q. BY THE REFEREE: That is your agreement

with whom?

A. That is my agreement with Barber which was

drawn up in Mr. Ramsay's office. That is the 22^^

percent.

Q. BY MR. PARKER : Was there ever any agree-

ment in writing or orally, changing the terms of this

agreement of December 2nd. 1932?

A. That is the one that changes the agreement of

1932, owing to the employment of additional Attorneys."
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(Testimony of Charles V. Hatter)

Thereupon, there was offered and received in evi-

dence, as Trustee's Exhibit No. 2, a document in words

and figures, as follows:

"GRANT AND ASSIGNMENT

KNOW ALL MEN, that I, WILLIAM ELERY
BARBER, also known as WILLIAM ELERY DO-
HENY, residing in the County of Los Angeles, State

of California, herein called the "Assignor", in consider-

ation of the sum of Ten Dollars ($10.00), receipt of

which is hereby acknowledged, and in consideration of

the cancellation of that certain contract executed on

the 7th day of December, 1933, by and between my-

self and Lloyd R. Massey, and the cancellation of that

certain contract executed on the 7th day of December,

1933, by and between myself and Charles V. Hatter,

HEREBY GRANT, BARGAIN, SELL, ASSIGN,
TRANSFER AND SET OVER TO CHARLES V.

HATTER, with offices located at 257 South Spring

Street, City of Los Angeles, California, his heirs and

assigns, twenty-two and one-half per cent (22^^%) of

all my right, title and interest, both legal and equitable,

in and to the estate of my father, Edward L. Doheny,

deceased, who died on the 8th day of September, 1935,

including twenty-two and one-half per cent (22^%)
of the value of whatever sums of money or property

or evidences of indebtedness or securities or other things

of value which are, or may be, awarded to the assignor,

his heirs or legal representatives, either by judgment

or decree, or by virtue of any compromise or settle-

ment with the estate of Edward L. Doheny, deceased,
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(Testimony of Charles V. Hatter)

or any other person, or by virtue of the sale or any

other disposition of assignor's interest or claim in said

estate to any person whomsoever.

IN WITNESS WHEREOF, I have hereunto set my

hand, in the City of Los Angeles, State of California,

on the 23rd day of March , 1936.

(Signed) William Elery Barber

In the presence of:

Winifred Wishart (Signed)

Merl Laring (Signed)"

(Acknowledgment by William Elery Barber, under

date of March 23, 1936, before Elsie W. Wyatt, Notary

Public in and for Los Angeles County)

"AGREEMENT
In consideration of the within grant and assignment

and other good and valuable considerations, the under-

signed hereby acknowledge and agree to the cancellation

and rescission of the agreements referred to in the

within grant and assignment, namely:

1. That certain contract executed on the 7th day of

December, 1933, by and between William Elery Barber

and Lloyd R. Massey, and

2. That certain contract executed on the 7th day of

December, 1933, by and between William Elery Barber

and Charles V. Hatter.

Signed: Lloyd R. Massey

Lloyd R. Massey

Signed: Charles V. Hatter

Charles V. Hatter"
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(Acknowledgments by each said Lloyd R. Massey and

Charles V. Hatter, under date of March 25, 1936, be-

fore Elsie W. Wyatt, Notary Public in and for Los

Angeles County.)

At this point the Trustee offered in evidence an agree-

ment dated December 6, 1933, to which offer an ob-

jection by the Respondents was sustained.

The witness continues :

That is my signature on the other document you show

me. I executed it before a Notary Public, as that cer-

tificate there states, on the 29th day of March, 1933. I

executed it in Mr. Ramsay's office, or Mr. William-

son's. I think Mr. Ramsay was then dead. I am not

sure about that. In the office of Williamson, Ramsay

and Hoge, because that is their notary.

Thereupon, there was offered and received in evidence,

as Trustee's Exhibit "3", a document in words and

figures as follows:

''ASSIGNMENT
KNOW ALL MEN BY THESE PRESENTS, That

I, CHARLES V. HATTER, in consideration of $10.00

in hand paid and of a good and valuable consideration,

receipt of which is hereby acknowledged, do hereby sell,

assign, transfer and set over to DORIS BARKSCHAT
50 per cent of all my right, title and interest, both

legal and equitable, in and to the estate of Edward L.

Doheny, deceased, who died on the 8th day of September,

1935, being 50 per cent of the interest in said estate
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heretofore acquired by me by assignment from William

Elery Barber.

IN WITNESS WHEREOF, I have hereunto set my

hand, in the City of Los Angeles, State of California, on

the 29th day of March, 1937.

(Signed) Charles V. Hatter"

(Acknowledgment before Notary Public on March

29, 1937)

The witness continues :

There were no other agreements drawn up relating

to the interest of Henry Barkschat; there are the only

ones that were drawn and there is nothing in that from

1933 on, or after 1936.

"Q. Did you ever have any understanding or agree-

ment with Henry Barkschat as to the disposition to be

made of the moneys you were to receive under this con-

tract. Trustee's Exhibit No. 1 ?

MR. GOODCELL: Which contract do you refer to?

MR. PARKER: Trustee's Exhibit No. 1, the con-

tract of December 2, 1932.

MR. GOODCELL: We object to that as being in-

competent and irrelevant, and that the Trustee's Ex-

hibit No. 2 substitutes and nullifies and abrogates Trus-

tee's Exhibit No. 1.

THE REFEREE: Overruled, and you may have an

exception. You may answer the question.

(Question read by the reporter)

A. Well, not that I remember.
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Q. As far as you were concerned, then, Henry

Barkschat was to get 50 percent of what you got under

that contract, —is that correct?

MR. GOODCELL: That is objected to as calHng for

the conclusion of the witness.

THE REFEREE: Overruled. Note an exception.

A. Well, I knew

—

Q. THE REFEREE: Now answer the question.

Let's not evade, —let's get down to the truth. Did you

have any understanding or agreement with Barkschat

as to whether he was to get nothing out of this Doheny

settlement or whether he was to get something? Give

us the facts.

A. Well, he was to get half of what I got. That is

all there is to it.

The witness continues :

I couldn't give you the exact date when I got the

$11,500.00 at all that I received from William Barber

or through that contract. It was this year. I think it

was May, might have been June, or April. I could look

that up and give you the exact date. This assignment,

Trustee's Exhibit No. 2, dated March 29, 1937, does

not have anything to do with the time when I received

the $11,500.00. It was considered that this assignment

was executed before I received the money. I couldn't

answer how long before; I would have to look it up.

It must have been paid over about that time or after

that. I don't recall. I did not receive $10.00 for execut-

ing that assignment, Trustee's Exhibit No. 3, as stated

therein.
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Under the terms of this document, Trustee's Exhibit

No. 3, I did sell, assign, transfer and set over to Doris

Barkschat fifty per cent of all my right, title and in-

terest, both legal and equitable, in and to the estate of

Edward L. Doheny, deceased, who died on the 8th day

of September, 1935, being fifty per cent of the interest

in said estate heretofore acquired by me by assignment

from William Elery Barber. I complied with the terms

of that agreement, of the assignment. I do not know

whether or not Doris Barkschat received anything by

reason of that assignment. The reason I executed that

assignment—that was done in Mr. Ramsay's office—and

I was to go and pay or put up or give up half of the

50 per cent, and as far as I was concerned it didn't

matter who got it, —Mr. Williamson's office, the lawyer's

office divided it all. They gave me my money. And paid

Mrs. Barkschat the money.

I did not ever have the aid of Mrs. Barkschat in any

effort to establish the paternity of young Doheny. I

did not ever have any business relations with this woman.

She did not ever come to my office and discuss the

matter with me in any way, not that I can directly recall

at any time. The only one that discussed matters with

us was Mr. Barkschat.

Henry Barkschat called at my office recently. He
asked me if I had been yet called. I don't recall. It might

have been two or three weeks ago that he called at

my office. More than that, I guess. He told me about

his financial troubles, —that he w^as hard up and he was

in bankruptcy, and just like that, —speaking of his

affairs. At neither of those conversations, which I rec-
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ently had with Henry Barkschat, did he tell me what,

if anything, to do with any of these documents if I

found them. Not that I recall at that time. I think he

made the remark that he hoped there were none in

existence.

**Q. (By Mr. Parker) Did he tell you what to do

with any of them if you found any?

A. (The Witness) No, I don't know; you can

assume a great deal if you wish to.

Q. I don't ask you to assume anything. I ask you

to tell the Court now whether or not Plenry Barkschat

told you to destroy any of those documents if you

found them?

A. Well he did.

MR. PARKER: That is all.

Q. BY THE REFEREE: May I ask one question,

Mr. Hatter, —I have known you for fifteen years. Why
are you so reluctant to tell the truth? That is what I

don't understand.

A. Well, I don't want to lie.

Q. Well, why don't you tell the truth, no matter

who it helps or who it hurts?

A. I wouldn't tell any lies about it.

O. Why, I have known you for fifteen years.

A. Yes, that is true, your Honor.

Q. I worked with you in the United States District

Attorney's office, and I am surprised that you are re-

luctant to tell the truth, whatever it is, whoever it helps

or whoever it hurts, —tell the truth. You are doing that

now?

A. I am trying to.
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Q. And I may depend upon it that it is the truth, —
that this man told you that if you found any such

documents to destroy them, —is that the truth?

A. Yes, sir."

CROSS-EXAMINATION

"BY MR. REAMS:

Q. What did he say, do you recall?

A. I just mentioned that he said it would be well

if they didn't exist, —they should be destroyed.

O. He didn't tell you to do it, did he, Mr. Hatter?

A. Well, if that isn't telling a man to do it I wouldn't

know how to express it.

Q. What did you say to him?

A. I didn't tell him that I had those papers or

didn't have them.

Q. I don't want your conclusion. In your testimony

you said he asked you if there was such a thing and

you said you would look through your papers and find

out.

A. Sure.

Q. And he says "Well, if they are there I wish they

were destroyed, —is that it?

A. Practically so.

Q. In a jocular manner, or did he just say that,

—

"I want you to destroy those papers"?

A. Yes, sir.

Q. Or was it just said in a jocular manner?

A. Well, he told me that it would mean poverty for

them, if the papers ere in existence.

O. Would mean what?

A. Poverty. Do you know what poverty is?
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O. I think so. One more question: You said you

didn't care which way, or where, the money went; that

half of whatever you earned,—you didn't care where it

went. Is that right,—is that that your testimony?

A. Is what?

Q. You didn't care,—when the money w^as paid out

you didn't care who got the fifty per cent?

A. It didn't mean anything to me; I had to give it to

him.

Q. Did Mr. Barber then ask you to give it to Mrs.

Barkschat or suggest anything,—Mr. William Barber?

A. He had nothing to do with that.

Q. Did he have anything to do, or to say anything

about it?

A. Not that I know of.

Q. He was present?

A. Oh, yes, he was there.

O. He never made any suggestions of any kind that

you recall, Mr. Hatter?

A. Who did?

0. Mr. Barber.

A. Not that I know of. In fact I was not asked

any questions. They were there and the money was

to be distributed and I had my share and that was

the end of it.

MR. REAMS: That is all.

BY MR. GOODCELL:

O. Where did this conversation take place with rela-

tion to the destruction of any documents which you

might find?

A. In my own office.
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O. And when?

A. Well, just a few days,—some days ago.

O. Henry Barkschat didn't tell you flat-footedly to

destroy those documents. Didn't he say he wished they

had been destroyed?

A. You mean that I lie to you? I wouldn't lie on

the stand for you or any other man.

O. You don't know me at all and I haven't asked

you to lie for me. I am trying to get the truth out

of you.

A. Well, you are.

O. Did Henry Barkschat ever tell you to destroy

those documents?

A. Yes, sir.

Q. When?
A. The last time,—this morning.

Q. In your office?

A. In my office.

Q. Why didn't you testify to that awhile ago?

A. I testified to it.

O. All right, Why didn't you testify to that on

direct examination?

A. I am telling you the facts and that is all there is

to it.

O. May I have an answer to the question, as to why

you evaded it in the first place and now come out with

it so strong?

A. I didn't evade it at all.

MR. GOODCELL: I am asking the Court—

THE REFEREE: Well, he wants to know, Mr.

Hatter, why you didn't tell frankly, in the beginning,

that Barkschat told you this morning to destroy those
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documents,—why didn't you come out with it then. Are

you trying to protect Barkschat?

A. No, I don't want to protect anyone.

Q. BY THE REFEREE: Well, the fact remains,

that you did not state in your direct examination that

Barkschat told you this morning that he wanted you

to destroy those documents. Now then, he wants to

know why you didn't tell us that.

A. Well, I will tell you. I want to be frank about

that too. He told me if this first paper was in exist-

ence that he would be absolutely broke, he wouldn't

have anything. There was nothing more than just the

feeling that a man may have for a woman,—thinking

of other people too,—but the truth of it is the truth,

that that is what did take place this morning.

THE REFEREE: Well, that is the answer.

Q. BY MR. REAM^': The fact does remain, Mr.

Hatter, you did not destroy any paper that is in your

possession ?

A. Who did what?

O. I say the fact is that you did not destroy any

paper in your possession?

A. No, I did not.

Q. And you have produced and turned over to Mr.

Parker or the Court all the papers or agreements that

you have?

A. In my possession, yes, sir.

Q. BY MR. GOODCELL: Were there any other

contracts in relation to this matter than Exhibits 1, 2

and 3?
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MR. PARKER : We offered this one and you didn't

want it.

A. THE WITNESS: That is not one of them.

Yes, that is one of them. That is all that I have.

Q. BY MR. GOODCELL: Did you have any

others ?

A. Not that I recall; not that I recall; not that I

recall.

0. Now there was some change made in the Exhibit

1, was there not?

A. What do you mean,—in the wording?

Q. No. It calls for 25 per cent, payable to you and

Henry Barkschat.

A. That is correct.

Q. That is right. Now there was some change in

that, wasn't there?

A. Yes, that is correct.

Q. Was that made in writing?

A. Yes, sir.

Q. The change was made in writing and is shown in

Exhibit 2, isn't it?

A. Let me see what this is, first. Yes, sir.

Q. Then this Exhibit 2 really took the place of

Exhibit No. 1?

A. As far as the percentage is concerned, yes.

O. Exhibit No. 2 is dated the 23rd of March, 1936.

Is there any reference therein to Henry Barkschat,

—

any possible interest he might have in the recovery of

William Barber?

A. I didn't consider it necessary because we under-

stood each other on this contract here, and that is all

there was to it, and I have lived up to my contract.
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MR. GOODCELL: Read the question.

(Question read by the reporter)

A. No, there is none in this paper.

Q. By "this paper" you mean Exhibit 2?

A. Okay.

O. Did Henry Barkschat ever in writing make any

assignment of his interest in the contract, Exhibit 1,

to you, or in writing ever authorize you to modify the

terms of that contract?

A. No, not at all.

O. And the contract upon which you proceeded to

close this transaction is Exhibit 2, isn't it?

A. No. This one (indicating).

O. Meaning Exhibit 1 ?

A. Yes, because that was the agreement that we

entered into and that we was going to get. I was to

give half to him and I was to get the other half and

that agreement stood and remained."

The witness continues :

Trustee's Exhibit "3" was prepared in Mr. Ramsay's

office. I did not have any conversation with Mrs. Bark-

schat regarding that exhibit that I know of. Henry

Barkschat and I talked about it, before it was executed.

0. Didn't Henry Barkschat tell you that William

Barber, to whom he had defaulted the interest, that he,

Henry Barkschat, was to receive half of your per-

centage,—objected to him Henry Barkschat, receiving

any of it?

A. Well, he didn't receive any,—Barkschat.
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O. Didn't he tell you that William Barber objected

to him, Henry Barkschat, getting any of this 22^
percent ?

A. Not that I know of .

Q. Never told you that?

A. No.

O. Well, didn't he also tell you that WiUiam Barber

wanted to remember or compensate Doris Barkschat be-

cause of her kindness to him?

A. That may be so, but it wasn't told me.

O. Nobody told you that?

A. No.

O. Did you ever talk to William Barber about Ex-

hibit 3?

A. I had no reason therefor, and I didn't get to

see him. He didn't come around to see me.

"MR. PARKER: I want to renew my offer to in-

troduce in evidence this document of December 6, 1933,

which appears to be the document referred to, or one of

the documents referred to in Trustee's Exhibit 2,—for

the further reason that I think all of these documents

are inter-related and they all ought to be in evidence.

THE REFEREE: The same objection?

MR. GOODCELL: They cannot do any good and

cannot do any harm.

THE REFEREE: I think I quite agree with the

suggestion that all documents throwing any light on the

transaction should be introduced in evidence, so that

the District Judge on review may have the complete

picture,—so it will be received and marked Trustee's

Exhibit No. 4. Now you may proceed.
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There was offered and introduced in evidence, as

Trustee's Exhibit No. "4", a document in words and

figures as follows:

"AGREEMENT
"I, the undersigned WILLIAM ELERY DOHENY,

also know as William Elery Barber, of Los Angeles,

California, having this day executed a Power of Attorney

in favor of LLOYD R. MASSEY, granting to said

Lloyd R. Massey, as my lawful attorney-in-fact and

attorney-at-law those certain powers, privileges and

authority as in said Power of Attorney of even date

herewith set forth and recited, all in connection with

recovering for me any property to which I may be en-

titled from EDWARD L. DOWENY, my father, while

living or from his estate, if any, after his demise, I

hereby agree to pay to said Lloyd R. Massey a sum

equal to one-fourth of in and to any and all my right,

title and interest in and to the property, assets and

estate of said Edward L. Doheny, my father, during

his lifetime, and of his estate after his demise. This

agreement applies to property of any character, no

matter where situated.

IT IS DISTINCTLY UNDERSTOOD AND
AGREED that said Lloyd R. Massey shall personally

pay any and all expenses incident to the performing

of the services in recovering for me an interest in the

property of said Edward L. Doheny, my father, or

from his estate after his demise. But is expressly

understood that if anything is recovered for me, that

then the costs expended by said Lloyd R. Massey are

to be first deducted from my proportionate share.
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This contract is secured by a Power of Attorney of

date December 6th, 1933.

IN WITNESS WHEREOF, I have hereunto set my
hand and seal this 6th day of December, 1933.

(Signed) William Elery Barber

Witness: (Signed) Chas. V. Hatter.

I agree to the above.

(Signed) Lloyd R. Massey."

(Acknowledgment before Notary Public, Los Angeles

County, on December 7, 1933, of proof by Charles V.

Hatter that he was present and saw Mr. Barber execute

the above instrument)

The Witness continues : (Questions by Mr. Rtsuns)

When the question was asked me whether or not any

mention was made by Mr. Barber about the paying

of money to Mrs. Barkschat I said I didn't recall any

such conversation or mention being made. That is

correct. I do not. I wouldn't say that such statements

were not made. I don't recall that.

"THE REFEREE: Now, Gentlemen, what next?

MR. PARKER : I think the answer filed here admits

the payment on or about April 8, 1937, of $11,500.00 to

the respondent Doris Barkschat.

MR. GOODCELL: That is not the correct amount.

It is $11,250.00.

MR. PARKER: That is the only further fact I

wish to produce in evidence here; I think it is admitted

by the answer.
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THE REFEREE: Well, I don't see any use in

admitting- that in evidence if it is admitted in the answer.

MR. GOODCELL: It is admitted by the answer.

THE REFEREE: The answer says "in truth and

in fact the sum of $11,250.00 was paid over to her on

or about April 8, 1937, at the direction of said William

Barber", so that would be taken as proof. Is that your

case, Mr. Parker?

MR. PARKER : Just a moment, your Honor. I think

that is as far as I should go at this time, having in

mind that the only question before the Court at this

time is whether or not there is jurisdiction in this Court

to proceed summarily. I am prepared to make a state-

ment to the Court unless there is further evidence to

be presented.

THE REFEREE: Is there anything further, gentle-

men? (No response). I am satisfied, gentlemen, from

this evidence that there is jurisdiction.

MR. GOODCELL: If your Honor please, I think

we should be given a chance to put some testimony in

before your Honor rules.

THE REFEREE : Yes. I asked you and I understood

you to say no.

MR. GOODCELL: No. I was looking over to Mr.

ResLins.

MR. REAM^": Are you through, Mr. Parker?

MR. PARKER: Yes.

MR. REAMS : I didn't hear you. I want to clear up

a few points. Take the stand, Mr. Barkschat.
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HENRY BARKSCHAT,

recalled as a witness in behalf of Respondent, having been

previously sworn, was thereupon examined and testified as

follows

:

MR. PARKER : Now just a moment. As far as Mr.

Resiins is concerned, the interest of the bankrupt has

nothing to do with the objection to the jurisdiction.

THE REFEREE: I think that is true, Mr. Rtams.

You represent this bankrupt. It is his duty and it is

your duty as his attorney, to aid the Referee and the

Trustee in uncovering and discovering and revealing any

assets that belong to him.

MR. REAM^' : No questions.

THE REFEREE : I think this contest here is strictly

with the lady.

MR. REAMS : The only thing was, if Mr. Parker saw

fit to bring out the conversation between Mr. Hatter and

Mr. Barkschat—

THE REFEREE : Well, if you want Mr. Barkschat

to testify on that I will permit him to do so.

MR. REAM^: That is the only thing.

THE REFEREE : All right.

Q. BY THE REFEREE: Tell us,—did you go to

Hatter this morning and have a conversation with him?

A. I did, sir.

Q. Tell us the conversation.

A. I went to Mr. Hatter's office, like I am accustomed

to drop in there at various times

—
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Q. Well, never mind that. Just tell us; you went there

this morning,—and what did you say?

A. I told him that I was subpoenaed for this after-

noon to go to the bankruptcy court, and I asked him if

they also had subpoenaed him, because I expected that

they would, and he says yes, they did on Saturday. I

say "well, this is a serious situation for me", and I also

told him that unless the real facts were brought out, that

I was cut out in the first agreement, if it was ever found,

that it would just ruin me, and I asked him if he still

had that agreement, which should have been given to

William Barber when the last agreement was made and

that one should have been cancelled—and he said he

didn't think he had it, but he would look it up and he

would call me back at twelve o'clock, and since he didn't

call me back at twelve o'clock I didn't go, because I

figured that probably it was destroyed because it was

worthless. The last agreement took the place of all others.

Q. Did you ask Mr. Hatter if he did find any such

agreements to destroy them?

A. I did not. I say if I had it I would destroy it.

Q. Why would you destroy it?

A. Because it is worthless.

Q. Why destroy it; why not let the Referee see it?

A. The only thing of value in my mind is the last

agreement. The rest of them are worthless and should

not be floating around."
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The Witness, Henry Barkschat, continues :

(Questions by Mr. Goodcell)

That is my signature on Exhibit "1". I have no copy

of it. I did not ever have a copy of it; not that I recall.

I made the arrangements with Messrs. Ramsay, William-

son & Hoge. I had a conversation with Mr. Hatter at

that time as to the cancellation or abrogation of the con-

tract Exhibit "1". That this was null and void. That the

contracts were null and void. There were not any other

contracts made in writing that I recall. Pardon me. Let

me state this now : There have been many contracts made

in the past, years ago, but I have no copies of them, so,

therefore I cannot vouch for anything. There have been

many, and whenever he was under the influence of liquor

he would sign anything. I did see contracts executed after

the abrogation of Exhibit "1". This one with Mr. Ram-

sey, Exhibit "2".

With relation to the execution of Exhibit "2", which is

dated the 23rd day of March, 1936, I had the conversation

with Mr. Hatter at that time, that particular time, relative

to my prospective interest in the recovery for William

Barber. I discussed the matter with Mr. Ramsey, who

was going to draw up new contracts for all of us, and I

told him, "Mr. Ramsey, you cannot include me because

William Barber thinks I should not have it", and I told

him it was all right with me, to leave me out, and I told

Mr. Hatter at that time that I couldn't take any of that

money because William Barber didn't want me to

have any.
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I know about the execution of this document, Exhibit

"3", which is the assignment of the half interest of Mr.

Hatter to Mrs. Barkschat. I was sitting in Mr. Ram-

sey's office and Mr. Hatter brought it in and handed it

over to her. I had a discussion with Mr. Ramsey prior

to the execution of Exhibit "3", when this contract was

drawn up, Exhibit "2". That I was not entitled to any

and to leave me out from it. I was present at the time

the document Exhibit "2" was signed. Mr. Massey was

present, and Mr. Edginton and Mr. Barber was present.

It was signed in Mr. Ramsey's office. There was a con-

versation at that time relative to the previous contract

which had existed between William Barber and the various

persons mentioned. This terminated all previous under-

standings and contracts. The conversation was that this

cancelled all former understandings and contracts. Mr.

Ramsey said it and everybody understood it. Mr. Ramsey

understood it. Mr. Ramsey said to Mr. Barber before he

signed the contract "You understand it, Mr. Barber, this

terminates and cancels all former contracts" and these men

were all present. Mr. Hatter was also there. We were

all there. These men were all there and received their

contracts from Mr. Ramsey. Mr. Ramsey is dead.

Mrs. Barkschat did not know any of this transaction

up to that time. I never talked to her about it. I did not

ever discuss the contents of Exhibit "3", with my wife,

Doris Barkschat, prior to the time it was delivered to her

by Mr. Hatter, not until after she received it.

She wanted to know why she received it and I told her

that Bill took the stand that I was not entitled to anything

and that was for what she had done for him, that he
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wanted her to have that money and I was out. That was

in plain EngHsh.

Q. BY THE REFEREE : May I ask you this ques-

tion: You and Hatter and Bill, as you call him signed

this Trustee's Exhibit No. 1, which was dated the 2nd

day of December, 1932. Did William Doheny at that

time raise any objection to you getting any part of the

money that he might secure?

A. To be truthful, your Honor, at that time he was

drunk and didn't know what he signed and if you will

see that the man who witnessed it was A. Eguia de Moran,

and he told me at that time, he says 'T don't know whether

I should do this."

Q. Let me look at that signature. Will you tell me

that was written by a man who was so drunk he didn't

know what he was doing? Put on your glasses and

look at it.

A. Well, you can see the shakiness of the hand. I

don't say that was the case.

Q. You say he was so drunk he didn't know what he

was doing,—he didn't know what he was doing when he

wrote his name there, William Elery Barber?

A. I think he was, your Honor.

THE REFEREE : He was a pretty good writer then.

MR. RF.AMS: I think he has been drunk ever since.

THE WITNESS: He does. He would go and lie

under the trees, for the last three or four years.

MR. GOODCELL: That is all.
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CROSS-EXAMINATION

BY MR. PARKER:

Q. Was William Elery Barber drunk when he signed

the other contract, Exhibit No. 2?

A. No, he was not. He was perfectly sober.

Q. Now you stated in the first part of your direct

examination that the reason you went to Mr. Hatter's

office was because you supposed we were going to sub-

poena him. What led you to suppose we were going to

subpoena him?

A. Isn't it natural I would ask him because he was

a party to the case?

Q. Did you ever tell the Trustee or any of his attorneys

at any of your examinations anything about Charles V.

Hatter or mention his name?

A. No, because it was farthest from my mind. I was

not interested in him at that time. I never connected these

two matters.

MR. PARKER : That is all.

REDIRECT EXAMINATION

BY MR. REAM^":

Q. Just one question. You did tell him about Ramsay

and Mr. Hoge, or Hoge. You told them about the trans-

action, didn't you?

A. Yes, they knew that when I was here on the stand.

MR. REAM^' : That is all.

WITNESS EXCUSED.



81

(Testimony of Doris Barkschat)

MR. GOODCELL : If your Honor please, in the mat-

ter of calling Mrs. Barkschat, I don't want it to be under-

stood that we are consenting to the jurisdiction of this

Court or waiving our objections at all to this proceeding.

THE REFEREE : All right. It may be so stipulated.

MR. GOODCELL : We will call Mrs. Barkschat.

DORIS BARKSCHAT,

Witness on her own behalf, was sworn and testified as

follows

:

DIRECT EXAMINATION.

I have known William Barber since the first part of the

year 1935, when he came to me and I have taken care of

him ever since. He lived most of the time during the

greater portion of 1935 and 1936 and down until the time

he received the money from the Doheny Estate at my
home. When I married Mr. Barkschat he didn't have

five cents, and I owned this house in Beverly Hills and

we moved into it immediately and Mr. Barber moved

in and I supplied the food and took care of him out of my
own money, my own income. I gave William Barber

money all the time. He had nothing. I did not charge

him any board. He did not pay me anything other than

the $11,250.00. Not a cent. He didn't have anything to

pay me with,

I first learned that William Barber was going to give

me something out of what he obtained out of the estate of

Edward Doheny after he had been with me for some

time and I had supported him. He said that he thought
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that I ought to have it; that I had been good to him; and

at that time he didn't think, in his mind, when he promised

me anything, that he didn't think there was a chance of

him even getting anything.

I first knew that I was actually to receive some money

after he was there some time, he started to talk to me

about it and said he wanted me to have it for my kindness

to him when he had nothing and no home and no place

to go.

I did not know that my husband, Henry Barkschat, this

bankrupt, had a contract or any understanding of any

kind or character, whereby he was to receive a percentage

of the recovery by William Barber. All those contracts

and everything were long before I was ever married to

Mr. Barkschat and I never knew anything about them at

all until today. I married Mr. Barkschat in October,

1934, and all this went before and I knew nothing about

it. My husband, Henry Barkschat, never told me that he

was to get half of what Mr. Hatter was to get. Not to my
knowledge; he has never told me anything about it. I saw

none of those contracts. This is the first time I ever

knew they existed. I have seen a copy of Exhibit 3. This

is the only one I have seen. It was handed to me up

in Williamson's office. I had heard Mr. Barber talking

to Henry that he didn't think he wanted him to have

anything,—that T had been the one paying the bills and

putting up the money and he thought I should have that

for my taking care of him. That was his idea. I didn't

know anything about any contracts at all. I first knew

that I was to receive an assignment of a half of Mr.

Hatter's interest right after—after Bill had been with me
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for some time he said he thought I ought to have it. To

tell you the truth I really didn't know anything about Mr.

Hatter's going to assign one half of his percentage to me.

I didn't know anything about any of these documents

except this one handed me. That is all I knew about.

Prior to the handing to me of the copy of Exhibit 3 we had

discussed that Mr. Hatter was going to give me half of

what was coming to him, Bill and I talked about it. At

the time I received that money my husband never discussed

with me going into bankruptcy, he never started talking

about going into bankruptcy until the bank started har-

rassing me,—wanted me to sign a note and give my
property over, so they could grab that too. I received

this money, I think it was,—I am not just positive, on the

8th of April and it may have been the 9th. At that time

I deposited in the Citizens Bank some money. With rela-

tion to that I first knew my husband was thinking of

going into bankruptcy,—not until about a week before

June 2nd. This money has never been in the possession

of Henry Barkschat, or any part of it. I received it and

kept it as my sole and separate property, the same as I

have the rest of my money, and I claim to own it now.

CROSS-EXAMINATION
I base my claim of ownership of this money on the

fact that I took care of Mr. Barber, supported him and

gave him money and supported a house over his head, and

it was his wish that I have it. Mr. Barber never gave

me a statement in writing agreeing to give me anything.

It was understood. We never had any agreement. In fact

I never saw any of these agreements until today, with the

exception of Trustee's Exhibit #3.
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I have no idea why Charles V. Hatter assigned one-

half of 22^% to me, rather than a quarter or three-

quarters of his entire percentage. I did not furnish liquor

to William Barber. I kept it from him so he couldn't get

it. I didn't furnish him with money to buy liquor. I

furnished him money for his clothes and things of that

sort, and I kept him with me and went with him every-

where to prevent him from drinking.

I do not have now all of that money ; I spent some of it.

I would have to figure out how much I spent when I get

home. I bought a 1937 Buick with some of the money.

I did not keep that money in a bank account. I keep it at

home in cash. I have lots of bad luck with banks, and

have no faith in them and after the Beesmeyer bank

failed and everything else I have no faith in them, and I

use them only as a convenience to pay gas and light bills.

I have not given any of that money to Henry Barkschat.

Not at all. I have not been giving him money lately, as I

used to do. He has been working and he saved enough.

I married Henry Barkschat in October, 1934. William

Barber did not immediately take up his residence with me

and Mr. Barkschat. He came in 1935, probably in the

early part of the year. He was there most of the time

and then he would go away and come back. He would not

stay away very long. Some times it would be from three

weeks to a month, and then he would be back again with

me, but he was with me most of the time. When he lived

with me, I supplied the food which he ate and gave him

a room and money in small sums. I didn't give him large

sums because I was afraid he would disappear and get

into trouble. William Barber must be in the neighbor-
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hood of fifty-five, I think. I may be mistaken in regard

to his age.

I never at any time had any agreement with William

Barber, not until he began to talk to me and said "If I

ever get anything out of this thing," which he really never

expected to get, and I paid no attention to it. He did not

give me any other money, other than the eleven thousand,

that is all, I would say.

WILLIAM ELERY BARBER,

produced as a witness in behalf of respondent, having been

first duly sworn upon his oath, was thereupon examined

and testified as follows:

DIRECT EXAMINATION

That is my signature at the end of that document and

I believe that is Mr. Hatter's signature.

(Here was received in evidence Respondent's Exhibit

A, reading as follows:)

"AGREEMENT
For and in consideration of service performed and to

be performed in acting as investigator and detective in

gathering information necessary to establish and prove that

I am the son of Edward L. Doheny, of Los Angeles, Cali-

fornia, and therefore entitled to share in his estate after

his demise, in the event that I am not mentioned in his

last will and testament, and of his having agreed to ad-

vance all costs incident to establishing and proving my
interest in said estate, I agree to pay to Charles V. Hatter,

a sum equal to one-fourth of, in and to any and all property
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coming to me or to come, or distributable to me from the

estate of said Edward L. Doheny, after his demise.

It is further understood and agreed that in considera-

tion of his performing the above services and advancing

the costs incident thereto, that in the event I am remem-

bered in the will of my father Edward L. Doheny, I agree

to pay to Charles V. Hatter, a sum equal to one-eighth of,

in and to any and all property coming to me or to come

or distributable to me from the estate of my father by

virtue of said will.

It is further understood and agreed that out of any

property recovered for me, or to come to me, by virtue of

the will or otherwise, all of the disbursements of said

Charles V. Hatter are first to be deducted and repaid to

him.

In Witness whereof, we have hereunto set our hands

this 6th day of December, 1933.

(Signed) William Elery Barber

"I agree to the above.

(Signed) Charles V. Hatter.

Witness: Addie Arnold.

(Subscribed and sworn to the 7th day of December,

1937, before Notary Public in and for Los Angeles

County.

)

The Witness continues: (being interrogated by the

Referee)
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BY THE REFEREE:

Q. Now, Mr. Barber, on Monday afternoon last Mr.

Barkschat testified that you and he went to the office of

Mr. Hatter on a date, some time, as I recall it, in 1932,

at which time a written agreement was signed by the

three of you,—that is to say, by you and by Mr. Bark-

schat and by Mr. Hatter, in which agreement it was agreed

that you employed Hatter and Barkschat to represent you

in establishing your paternity. Do you remember that

occasion?

A. No, I don't remember that.

Q. Now, Mr. Hatter, they have introduced in evidence

here a document apparently bearing the signatures of

the three of you, in which that arrangement was agreed

to, that Hatter and Barkschat were to get 25 percent of

any sums of money which might be recovered from the

estate of E. L. Doheny; and Mr. Barkschat further testi-

fied that after the signing of that written agreement you

said to him on one or more occasions that you did not

think that he, Barkschat, was entitled to any compensa-

tion or pay for having aided you in establishing the facts

that you wanted established, but that you felt that you

were under considerable obligation to his wife, Doris

Barkschat, and that you wanted whatever portion of this

money which you had agreed to give to Barkschat in the

original writing,—that you wanted that given to Mrs.

Barkschat. Do you remember that conversation?

A. That conversation took place about a year ago.

Q Now this document you have shown me here, known

as Respondent's Exhibit "A",—this was apparently ex-

ecuted on the 6th of December, 1933, in which you pur-
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portedly employed Mr. Hatter only, for a sum equal to

one-fourth of whatever money you might recover, to aid

you. Was Mr. Barkschat present when that document

was signed?

A. No, sir.

Q. How as it that you went to Mr. Hatter and made

this document, Respondent's "A", dated the 6th day of

December, 1933, employing Hatter alone, whereas you had

previously signed a document agreeing to employ Bark-

schat and Hatter? I think you had better let the witness

see that. (Document handed to witness). Look at this,

Mr. Barber. It is the second sheet there. This is the

document, the contract, they introduced in evidence here,

in which you purportedly agreed to employ Hatter and

Barkschat. (Witness reading document). Is that your

signature ?

A. I don't remember that contract. That is my signa-

ture.

Q. Well now, in that document, which is known as

Petitioner's Exhibit No. 1, you agreed to hire Barkschat

and Hatter both. Did you say that you read it?

A. Yes, sir.

O. This was dated December 2, 1932. Now then, ap-

proximately a year later, in December, 1933, you entered

into an agreement with Hatter alone, whereby you agreed

to pay him 25 percent; that is this document that Judge

Goodcell showed you.

A. Well, that instrument, as I remember, was drawn

to Mr. Hatter's desire, but I really don't remember the

details of the situation. At that time Mr. Barkschat was

out of town quite a bit, and what arrangements he and

Mr. Hatter had I knew nothing about.
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Q. Well now, let me ask you this : By this document

known here as Respondent's ''A", introduced by Mrs.

Barkschat's Counsel, it is provided that Hatter is to re-

ceive one-fourth of all moneys that come to you. Now

can you tell me how it comes, or how it came about, that

Hatter assigned one-half of his interest to Mrs, Barkschat;

do you know anything about that?

A. Well, I asked Henry, when he told me that he still

had a half interest

—

Q. Asked who?

A. Mr. Barkschat. When he told me he still had a

half interest in Mr. Hatter's share, I told him I didn't

think that he deserved it ; that I promised Doris Barkschat

something if we win the case, and if he had anything

coming that he should give it to her,— that she did me

quite a number of favors.

Q. Well, what did Mr. Barkschat say to that ?

A. He said he would.

Q. Well, do you know of any paper that was signed

by Mr. Barkschat, or did you ever see a paper wherein

Barkschat assigned his interest to his wife, or to any other

person?

A. I saw it I think Saturday for the first time.

Q. Where did you see that Saturday?

A. Well, I don't know whether it was out at the house

or down at the lawyer's office.

MR. GOODCELL: I think he refers to Exhibit 3, if

your Honor please,—a copy of Exhibit 3. I think that

is what the witness refers to here.
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Q. BY THE REFEREE: Now is this what you

mean, where Charles V. Hatter assigns his one-half in-

terest to Doris Barkschat,—is that the document you

were speaking of?

A. That is the instrument, yes, sir.

Q. But the question I asked you was did you ever

see a paper or writing which was signed by Henry

Barkschat in which he relinquished or assigned any part

of his interest in the Hatter contract?

A. I never did.

MR. GOODCELL: May the record show, if your

Honor please, that the document referred to in the answer

to the previous question to this one, is a copy of the

assignment of March 29, 1937, which is Exhibit 3, I think,

in this case?

THE REFEREE: Yes.

The Witness continues :

I was present when the attorney who represented me

in the negotiations with the Doheny estate distributed the

money that amounted to about $100,000.00. I authorized

it. I was present when the money was paid to Mr. Hatter.

Mrs. Barkschat received the portion that went to her.

She was there.
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(Here was received in evidence Respondent's Exhibit

B, reading as follows:)

"Los Angeles, California,

April 8, 1937.

Williamson, Ramsay & Hoge,

433 South Spring Street,

Los Angeles, Calif.

Dear Sirs:

The undersigned hands you herewith Cashier's check in

the amount of One Hundred Thousand Dollars ($100,-

000.00) dated April 7, 1937, drawn on the Security-First

National Bank of Los Angeles, Olympic and Flower

Branch, which check is duly endorsed for transfer. You

are authorized and directed to distribute the money from

said check as follows:

Ralph Edgington $ 5,000.00

Lloyd R. Massey 12,500.00

Charles Hatter 11,250.00

Doris Barkschat 11,250.00

William E. Barber 32,500.00

Williamson, Ramsey & Hoge 27,500.00

Total $100,000.00

Very truly yours,

(Signed) William Barber

William Barber

WH:VH
2 B.

Doheny Matter.
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The Witness continues : (Questions by Mr. Goodcell).

That is my signature on the bottom of Trustee's Ex-

hibit 2. I remember signing it. My understanding was

that the contract for 1936, Trustee's Exhibit 2, cancelled

all other contracts. I couldn't say whether Mr. Barkschat

was present when Trustee's Exhibit 2 was signed, the con-

tract which I say I understood abrogated all previous

contracts was entered into.

That is my signature on Trustee's Exhibit 1. I don't

remember whether Barkschat was present w^hen that con-

tract, Trustee's Exhibit 1, was signed. I don't remem-

ber that contract being in existence at all. But that is

my signature, never-the-less. I don't remember anything

about it at all. I felt I ought to give Mrs. Barkschat

$11,250.00 because she befriended me when I was down

and out. She fed me and let me have money as I needed

it, and it has been my home for the last two years. I

gave her the identical sum of money that I gave to Mr.

Hatter simply because that is what Henry Barkschat said

that he had coming from the outfit. The last time that

Henry Barkschat said to me that he had something com-

ing out of this Hatter contract was about a year before

the settlement was to be made. At that time we didn't

know^ what it would be,—wdiether it would be anything.

Much or little or nothing. I told Mrs. Barkschat that

I would see that she got something out of it. There was

no specified amount or anything else. I do not remember

or have any recollection of entering into this agreement

with Hatter and l^arkschat in December, 1932. I remem-

ber entering into it with Mr. Hatter but I don't remember

Mr. Barkschat being in that agreement. I must have
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known that Barkschat claimed to have an interest in Hat-

ter's contract at the time that contract was signed, but

it has slipped my mind or I have forgotten about it.

A year ago I asked him to turn that over to Doris.

He mentioned the fact that he still had an interest with

Hatter. Mr. Barkschat was in Mexico and I didn't

know that he still had an interest.

CROSS-EXAMINATION

BY MR. PARKER:

I stated that I had a conversation about a year ago

with Henry Barkschat at which time I asked him to

turn over to Doris Barkschat the half interest that he

had in Mr. Hatter's contract. I didn't know that he had

any interest. I asked him to assign his half interest to

Mrs. Barkschat because he told me he had it. I didn't

ask him upon what he based that right. That conver-

sation took place at Doris Barkschat's home. Whenever

I was in Los Angeles that was my home. I couldn't say

how much time in the last two years I spent in Los An-

geles. I have been there a week at a time and some-

times I would be gone for a month or two and at one

time I spent over three months there. That was after

Christmas, 1936, until April 8, 1937, when this settle-

ment of the estate matter was effected. All of that time

I lived at Doris Barkschat's and Henry Barkschat's resi-

dence.

I couldn't say off hand what other period within two

years last past I lived at this house, but I had a key to

their house for the last two years. I came and went, just

as I wanted and used it as my own home, which it was.

Apart from the period from December, 1936 to April 8,
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1937, out of the remaining 21 months of that two year

period I would say I spent altogether perhaps four months

at their house. That doesn't include those three months

That is just the time I was there. I would be there for

a week or ten days and then would go out and look for

work. I was not employed. I w^as employed on a W. P.

A. project, if you call that employment. I call it relief.

For my work on the W. P. A. project I received any-

wheres from a dollar a week to fifteen dollars a month.

I think I first went on that relief in 1934. I was on

that work, you might say, continuously from 1934, but I

didn't stay out there all the time. I got permission to

leave for periods of time. And on those periods I came

down here to Los Angeles, and stayed at the house of

Doris Barkschat. They allowed us to go at any time we

wished to look for work and any time I was looking for

work and was here in Los Angeles I made my home at

Doris Barkschat's house. Last summer my work had to

do with the Forestry work.

This conversation that I had with Henry Barkschat

about a year ago, in which I suggested to him that he

turn over any moneys that he got from my settlement,

or turn over his half, to Doris Barkschat took place at

his house, Henry Barkschat's. Nobody was there but

Henry and L I did not give Doris Barkschat any of

the money that I got out of that settlement.

I don't remember when I first went to see Mr. Hatter.

I couldn't give you the dates when I first went to see

Ralph Edgington or Lloyd Massey. I saw Hatter before

I saw Edgington or Massey. Mr. Hatter made the in-

vestigation. On his suggestion I went to Massey and

Edgington. According to the contract there it must have
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been 1932 that Mr. Hatter started to make this investi-

gation. Not before that, I don't think. I don't remember.

Mrs. Barkschat, the former Mrs. Barkschat, who was my
aunt, took me to Mr. Hatter. The fact is I believe Mr.

Hatter came to the house, come to think of it. I later

called at his office. I went there alone most of the time.

I went there sometimes with Henry Barkschat. I couldn't

say how often. Not very often.

Later I contacted another firm of attorneys,—William-

son, Ramsey & Hoge. That was after Mr. Barkschat

came back from Mexico and I talked the situation over

with him and Massey and Ramsay had misrepresented to

me and Mr. Barkschat advised me to get some more able

attorneys. Henry Barkschat interested himself in my
claims in this matter. I wouldn't say from 1932 on. I

don't know of any interest he showed in it until he got

in touch with Williamson, Ramsay and Hoge. I am not

very much of a business man and the way the thing set

it didn't look very good and he suggested more able at-

torneys whom he introduced me to. He took me to the

office of Williamson, Ramsay and Hoge, and I went to

their office several times, probably half a dozen but not

quite frequently. Sometimes Henry Barkschat was along

with me, and sometimes he was not. I couldn't say how

many times of the half dozen times he would be along

with me. I don't remember. After he got me in touch

with Williamson, Ramsay and Hoge it was them and me
for it from then on.

The original letter, of which Respondent's Exhibit No.

B is a copy, was written in Williamson, Ramsey and

Hoge's office. Nobody told me to sign it. They just
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handed it to me and wanted to know if it was okay

and I said okay, it was right, and signed it. I asked

them to prepare it for me. I asked Mr. Williamson.

The check was made out to me personally and it was taken

to their office and signed over to them and the distribution

was made by Mr. Hoge. I signed it over to them. I

endorsed this check for $100,000.00 in blank and handed

it over to Mr. Hoge. I do not know who the witness

is, Addie Arnold, to Respondent's Exhibit "A". I don't

remember when I signed Respondent's Exhibit "A". I

remember the instrument, but I don't remember the de-

tails.

Mr. Hatter got $11,250.00, which is not l/8th of what

I got, but 11^% of the whole. According to this instru-

ment, it was my understanding that if I was remembered

in the Will of my father Hatter was to get one-eighth,

but if I was not remembered he was to get one-fourth.

I signed Trustee's Exhibit No. 2 on the date it bears,

before a Notary Public in Williamson, Ramsay and Hoge's

offices. I don't remember who was present at the time.

I do not know who the witnesses were who signed it.

The matter of the contract was not discussed before it

was actually prepared and signed by me. I executed it

because when I read the contract it was satisfactory, and

so I signed it. My understanding was that that cancelled

all prior contracts. That contract only cancelled the two

contracts of December 7, 1933, but I asked Mr. Wil-

liamson about it and he said it cancelled all prior con-

tracts. I didn't ask him to put that into the contract.

Mr. Williamson told me that that contract, Trustee's

Exhibit 2, not only cancelled the two prior contracts
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therein named but also cancelled any prior contracts I

had with Mr. Hatter. I must have had some prior con-

tracts with Mr. Hatter. He wouldn't have went out on

the investigation without any contracts. I couldn't tell

you how many contracts I had with Mr. Hatter prior

to this one. I don't know whether there were more than

one. In fact I had forgotten about this one, Trustee's

Exhibit 1. But I knew there were agreements with Mr.

Hatter of some kind prior to the making of this contract

in 1936, but what they were I didn't know and I didn't

have.

I understood that under this contract. Trustee's Ex-

hibit 2, this contract of 1936, that the percentage that was

to go to Mr. Hatter or anyone associated with him by

any prior contract, was reduced from 25% to 22^%. I

understood that the percentage was cut down all the way

around. Mine was cut from 52% to 32%. Massey's was

not changed. I don't think so. I can't recall any other

contract with Mr. Massey. He got, I think, $12,000.00.

I don't know what the percentage was. It would be one-

eighth I think. That was the figures that was agreed

among all the attorneys and myself.

I said that about a year ago I understood Henry Bark-

schat was to get half of whatever Hatter got. I don't

know how much money I received from Doris Barkschat.

She gave me all the way from a dollar to ten dollars at

a time, but how many times that occurred I don't know
what the amount would be. I haven't any idea at all.

It would not amount to $11,250.00. It would not amount

0/ $1,000.00.
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(Testimony of Charles V. Hatter)

(Thereupon the Respondents rested, and the Trustee

produced the following testimony on rebuttal
:

)

CHARLES V. HATTER,

Witness for Trustee, was recalled on rebuttal and testified

as follows:

DIRECT EXAMINATION
I recall when Mr. William Barber first came to my

office with reference to his claim in the matter of this

estate. It was at the date that Trustee's Exhibit 1 bears.

That contract was executed in my office. All the parties

who signed it were there at that time, I suppose so, cer-

tainly. I do not particularly recall the instrument now,

every little thing, but there was a part we talked about,

that, and the contract was drawn up and signed and

that ended that part of it. I had talked about it with

those parties to the contract, Mr. Barber or Mr. Bark-

schat, prior to the time this contract was executed.

There was Mrs. Barkschat, Mrs. Emily Barkschat I mean,

and Mr. Barber came in and I discussed matters to see

what there was and then the contract was drawn up after

Mr. Barkschat called on me. I would not state that when

Mr. Barber signed that contract on December 2, 1932,

Trustee's Exhibit 1 , that he was drunk, not that I know of.

If I had believed or had reason to think that this man

Barber was intoxicated at the time this contract was

signed, I would not have signed it with him, knowing him

to be intoxicated.

That is my signature at the lower left-hand corner of

Respondent's Exhibit A. I had already entered into one

contract with William Barber. I don't recall now the
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(Testimony of Charles V. Hatter)

reason for entering into this one. That is too long

ago. I cannot remember, but I know that this had been

drawn up, but I cannot give any particular reason at

that time. I don't know. I cannot recall whether at

the time this document, Respondents Exhibit A, was

signed there was any discussion between me and Mr.

Barber as to the elimination or the cutting out of Mr.

Barkschat who was in the original contract. I cannot

recall that. I would have to give this considerable thought

and look up certain records I may have. Mr. Barber

did not at any time tell me that he wanted Barkschat cut

out of this contract,—that he felt that Barkschat had no

right to recover any part of it. Mr. Barber did not at

any time tell me that he wanted such portion as Barkschat

was to have had under the original document. Trustee's

Exhibit 1, to go to Mrs. Doris Barkschat. He wouldn't

do that because Mr. Barkschat worked on the case also

and did very good work. I cannot say definitely that at

any time Mr. Barkschat himself told me that he wanted

any moneys that might have been coming to him trans-

ferred or paid to any other person. I wouldn't say defin-

itely at this time;—I could not say.

There was no other contract or agreement entered into

between myself and Henry Barkschat in connection with

Respondent's Exhibit A, or at that time. Henry Bark-

schat and I had an understanding that he was to receive

half of what I got. That understanding was to exist

and continue, regardless of the execution of that docu-
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(Testimony of Charles V. Hatter)

ment, Respondent's Exhibit A absolutely. I don't recall

any conversation with Mr. Barkschat as to the disposition

of the other half of the money that I am to receive

previous to the time of the settlement. Pardon me,—

I

may have to correct my statement if I think a little bit

more. I have to correct my answer. I believe it was

previous to that time. We were up at Mr. Ramsay's of-

fice and that was just about a week previous to the settle-

ment. I think there was myself and Mr. Barber and

someone else, who were present, and then when this paper

here was drawn up in Mr. Ramsay's office and where then

I assigned the half that I was originally to pay to Mr.

Barkschat, to Mrs. Doris Barkschat,—that is when I drew

that up. I didn't care particularly as it didn't matter how

the half was to be distributed,—it wasn't my property if

I would get it.

I cannot clearly remember—who suggested that I sign

this document here which is known as Trustee's Exhibit

No. 3, which is the assignment of the 29th of March, 1937;

who first aproached me to assign 50% of my interest to

Doris Barkschat; who asked me to do that. I couldn't

say that Mrs. Doris Barkschat asked me to make such

an assignment. I couldn't say Mr. Barkschat did, or

who. I don't remember how it came about. I was very

busy at that time. I don't recall now.

I did talk with Mrs. Barkschat at various times in the

evenings when Mr. Barkschat was not at home and I made

certain investigations and did certain work and conveyed
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(Testimony of Charles V. Hatter)

the information, and if Mr. Barkschat was not there I

would tell Mrs. Barkschat. But this contract,—I couldn't

say. I don't remember who asked me. I cannot say that.

I don't remember.

I was under obligation to pay 50% of what I got. 1

did not pay Henry Barkschat 50% of the $22,500.00 that

was due me. No, I don't still owe it to him. This docu-

ment, Trustee's Exhibit No. 3, was prepared in Mr. Ram-

say's office. I don't know who prepared it. It was handed

to me and I signed it. I did not have any discussion with

anybody concerning the preparation of it. It was handed

to me and I signed it because it covered the 50% of the

money that I would receive. I don't recall w^ho told me

to sign it. It was in Ramsay's office. I don't remember

who told me to sign it.

"Q. (By Mr. Parker) Well, as a matter of fact, did

you have any conversation at any time with Henry Bark-

schat that you were to dispose of this money as he should

direct ?

A. That I should dispose of it?

Q. As he should direct.

A. Well, there was never any talk in such words.

Q. Well, what was the talk?

A. That I know of, we talked and I asked him if he

considered that my obligation was 50 per cent to be paid

and it didn't matter to me who got the 50 per cent as long

as it was satisfactory to all concerned.
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(Testimony of Charles V. Hatter)

Q. When you say 'satisfactory to all concerned' who do

you mean?

A. Well, I mean to Mr. Barber and Mr. Barkshat and

myself and Mr. Massay and Mr. Ramsay."

"Q. Were you told by anybody that they were satisfied,

any of those parties?

A. No, they didn't tell me they were satisfied at all, but

that was the original agreement and half of it was mine

and half of it belonged to somebody else, and that was the

end of it.

Q. Well, who did the other half belong to, now ?

A. Well, the original contract was for Mr. Barkschat

and then when the time came, well, then, the money was

transferred,—that is, the rights to that money, were trans-

ferred to Mrs. Doris Barkschat."

The Witness continues :

Henry Barkschat and I were always conferring; that is

not daily, but from time to time, about evidence secured

and otherwise, on the work performed, from time to time.

I was not familiar with the business and the affairs of

Mr. Barkschat at that time. I never had anything to do

with Mr. Barkschatt's own personal business matters.

WITNESS EXCUSED
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(Testimony of Henry Barkschat)

HENRY BARKSCHAT,

Recalled as a witness for the Trustee, testified as follows:

DIRECT EXAMINATION

I told Mr. Hatter to assign one-half of his interest in

the Doheny matter to my wife, Mrs. Doris Barkschat, on

the strength of Mr. Willam Barber telling me he didn't

want me to have it ; he wanted Doris to have it. I remem-

ber distinctly when it was that I first told Mr. Hatter that

I wanted him to assign or transfer whatever interest I

had or might have in that matter to Mrs. Barkschat. That

was about the time Mr. Williamson came to an agreement

with the other side. That was this year, 1937. It was

quite a while before the date of the settlement in this mat-

ter. I wouldn't say how many months; I wouldn't dare

state it in months; but in the beginning there was prac-

tiically no response,—it looked like a loss and I said noth-

ing; I let things ride; and so, finally one day Mr. William-

son told me it begins to look like we can come to something

positive, because neither side wanted publicity, and at that

time I told Mr. Hatter what had transpired and asked him

to transfer it to my wife, and he didn't do it for quite a

while. When I say at that time I mean early in 1937.

The first time that Mr. Barber told me that in his opinion

I should not take any part of that money, that I was not

entitled to it, was in 1936. That was over a year ago,

when we discussed the matter. The conversation came up

one time and I told him frankly I expect one-half of Hat-

ter's interest; I tried to get something out of it from

Hatter, and Barber told me then "I don't think you should

take that; you are not entitled to it," and he says "I want
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(Testimony of Henry Barkschat)

to give Doris something, what you get you should give to

Doris." I first told Hatter that I wanted him to transfer

that to my wife when the thing began to look as if it would

materialize. When that was,—the dates I really could not

give you. It began to look as though something would

materialize, I think it was either late in 1936 or early in

1937. I could ask Mr. Williamson, I couldn't remember.

WITNESS EXCUSED.

Both sides then rested and the cause was argued

by counsel for the respective parties and upon the con-

clusion of the arguments the Court stated:

"THE REFEREE: It is my opinion that there is

constructive possession here, and the order will be that

this money, or so much of it as remains, will be turned

over to the Trustee, on the ground or upon the theory

that this manifestly was Barkschat's money. I cannot

come to any other conclusion. The testimony of Hatter

is that he turned it over,—it didn't make any difference

to him who got it. And Barkschat, himself, says that

he suggested to Hatter that in view of the fact that

Mr. Barber thought he shouldn't have it, to pay his part

of the money under this contract to his wife. So that will

be the order, and you may prepare an order directing

the turn-over to the Trustee."

MR. PARKER: Well, I think at this time, if your

Honor please, that the order should read that the con-

structive possession of the funds, as your Honor stated,

is in the bankrupt and the Trustee at the time of adjudi-

cation. Mrs. Barkschat has testified that she doesn't
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know what funds she has on hand; she says she would

have some records or something by which that could be

ascertained and I think we will need a further hearing

on that; but if the order at the present time will pro-

vide an injunction and restraining order against dis-

posing of any of the funds I think that will satisfy the

matter, and if Mrs. Barkschat will endeavor to advise

us of what disposition she made of the funds and what

funds were on hand at the time of the adjudication, we

could proceed a little bit more to the point. I will

prepare an order along that line, if that is satisfactory.

THE REFEREE: Well, draw such an order and

present it to Counsel for approval.

The Referee then directed counsel for the Trustee to

prepare an order and present it, to which ruling counsel

for respondent, Doris Barkschat, noted exceptions.

Thereafter the order of the Referee in this matter,

dated October 6, 1937, entitled Turn-over Order and

Restraining Order against Henry Barkschat, Bankrupt,

and Doris Barkschat, his wife, was signed by the

Referee in Bankruptcy and filed in this proceeding.

Thereafter a petition of the respondent, Doris Barkschat,

appellant herein, for a review of the said order of the

Referee was filed in this proceeding, and the Referee's

certificate on review, and reporter's transcript of pro-

ceedings before the Referee, were filed in this matter,

and the petition for review came on for hearing before

the District Judge who took same under submission

after argument of respective counsel and under date of

February 3, 1938, entered his Minute Order sustaining

the rulings of the Referee in Bankruptcy in this matter

and the said Turn-over Order.
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ORDER APPROVING AMENDED STATEMENT
OF EVIDENCE

The foregoing Amended Statement of Evidence in this

case having been prepared by Doris Barkschat, Appellant,

and duly lodged in the office of the Clerk of this Court

by said appellant, and the same being all of the evidence

adduced at the hearing in the above entitled matter

before Hugh L. Dickson, Referee in Bankruptcy, and

considered by the United States District Judge on the

Hearing of the Petition for Review in this matter, said

Amended Statement of Evidence is approved and certi-

fied as a true, complete and properly prepared State-

ment of Evidence in the above entitled cause and the

same is ordered incorporated in the record on appeal

herein, and that wherein said Amended Statement of

Evidence contains the testimony of witnesses reproduced

in the exact words of said witnesses the same is hereby

approved and confirmed.

Dated this Aug. 4, 1938.

Geo. Cosgrave

UNITED STATES DISTRICT JUDGE.

It is hereby stipulated that the foregoing order may

be signed and entered.

REX B. GOODCELL AND
MANLEY C. DAVIDSON
BY: Manley C. Davidson

Attorneys for Appellant.

Ignatius F. Parker

Attorneys for Appellee.

[Endorsed] : Lodged R. S. Zimmerman Clerk at 12:59

o'clock Jul. 8, 1938 P. M. By F. Betz, Deputy Clerk.

Filed R. S. Zimmerman, Clerk at 13 min past 2 o'clock

Aug. 5 1938 P.M.; by M. J. Sommer, Deputy Clerk.
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IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

In the Matter of ) ^ ^ ,

N In Bankruptcy

HENRY BARKSCHAT, )

Bankrupt )
No 29,974-C.

PETITION FOR APPEAL TO THE UNITED
STATES CIRCUIT COURT OF APPEALS, FOR
THE NINTH CIRCUIT, BY DORIS BARK-
SCHAT, FROM AN ORDER MADE AND EN-

TERED ON FEBRUARY 3, 1938, SUSTAINING
THE FINDINGS AND CONCLUSIONS OF
THE RP:FEREE and in effect AFFIRMING
TURNOVER ORDER AND RESTRAINING OR-

DER AGAINST HENRY BARKSCHAT, BANK-
RUPT, AND DORIS BARKSCHAT, his wife; and

ORDER GRANTING SAID APPEAL.

TO THE HONORABLE JUDGES OF THE DIS-

TRICT COURT OF THE UNITED STATES,

SOUTHERN DISTRICT OF CALIFORNIA,

CENTRAL DIVISION:

The Petitioner, DORIS BARKSCHAT, considering

herself aggrieved by the Order made and entered on Feb-

ruary 3, 1938, in the above entitled proceedings, in that

said Order in effect denied the petition for Review of the

above named Doris Barkschat of an order of Hugh L.

Dickson, Referee in Bankruptcy, requiring petitioner to

turn over to the Trustee in the above entitled matter,
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forthwith, the sum of $11,250.00, and enjoining and re-

straining said petitioner from transferring, assigning or

turning over said sum, or any portion thereof, or any

property acquired by said sum, to any person whomso-

ever other than said Trustee, and that said order, as

aforesaid, sustained the Findings and Conclusions of said

Referee; and in that said order, as aforesaid, in effect

adjudged and decreed that petitioner herein turn over and

dehver to said Trustee said sum of $11,250.00, and be

restrained and enjoined from transferring, assigning or

turning over said sum, or any part thereof, or any prop-

erty acquired thereby, to any person other than said

Trustee; does hereby appeal from said order to the United

States Circuit Court of Appeals, for the Ninth Circuit,

for the reasons specified in the Assignment of Errors,

which is filed simultaneously herewith; and Petitioner

prays that this, her appeal, may be allowed and that a

Citation may be granted, directed to Frank M. Chichester,

Trustee in Bankruptcy herein, commanding him to ap-

pear before the United States Circuit Court of Appeals

for the Ninth Circuit, to do or receive that which may

appertain to justice to be done in the premises, and that

a transcript of the record and evidence in said proceed-

ings, upon which said Order was made, duly authenti-

cated, may be transmitted to said United States Circuit

Court of Appeals for the Ninth Circuit; and
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Petitioner further prays that the proper order may

be made relating to the security to be required of her.

Dated this 28th day of February, 1938.

Doris Barkschat

Petitioner

Rex B. Goodcell

Manley C. Davidson

Attorneys for Petitioner

ORDER

And now, to-wit: on the 1st day of March, 1938, IT

IS ORDERED that the appeal be allowed, as prayed for.

Bond on appeal fixed at $250.00.

Geo. Cosgrave,

Judge of the District Court of the United States, for

the Southern District of California, Central

Division.

[Endorsed] : Filed R. S. Zimmerman, Clerk at 35 min.

past 9 o'clock Mar 1, 1938 A. M., By M. J. Sommer,

Deputy Clerk.
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[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS

IN RE APPEAL TO THE UNITED STATES CIR-

CUIT COURT OF APPEALS, FOR THE NINTH
CIRCUIT BY DORIS BARKSCHAT, FROM AN
ORDER MADE AND ENTERED ON FEBRU-
ARY 3, 1938, SUSTAINING THE FINDING
AND CONCLUSIONS OF THE REFEREE
AND IN EFFECT AFFIRMING TURN-
OVER ORDER AND RESTRAINING ORDER
AGAINST HENRY BARKSCHAT, BANK-
RUPT, AND DORIS BARKSCHAT, his wife.

Comes now Doris Barkschat, and files the following

Assignment of Errors upon which she will rely upon

her appeal from the order made and entered on February

3, 1938, by this Honorable Court, in the above entitled

matter, and said Doris Barkschat states that said order

is erroneous and against her just rights, for the follow-

ing" reasons:

(1) The District Court erred in denying in effect, by

its said order of February 3, 1938, the petition of said

Doris Barkschat for a review of Referee's order, made

on October 6, 1937, by the Honorable Hugh L. Dickson,

Referee in Bankruptcy, in the above entitled proceedings.

(2) The District Court erred in ordering, in effect, by

its said order of February 3, 1938, that said Doris Bark-

schat forthwith turn over to Frank M. Chichester, as

Trustee in the above entitled matter, the sum of $11,250.00,

and be enjoined and restrained from transferring, as-

signing or turning over said sum, or any part thereof,

or any property acquired thereby, to any person whom-

soever other than said Trustee.
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(3) The District Court erred in ordering, in effect,

that it has jurisdiction to make and enter its said order

of February 3, 1938, and that the Referee had jurisdic-

tion to adjudicate in a summary proceeding" the controversy

in reference to the possession, control and ownership of

the money in question, because the evidence shows that the

referee and said District Court was without jurisdiction

to adjudicate such controversy, it appearing conclusively

from such evidence that appellant's claim to the money

in question was substantial and adverse and she was in

exclusive possession thereof at the time of the filing of

the Petition in Bankruptcy by the Bankrupt, and that she,

at all times, objected to the consideration of her rights

and the subject matter of said money in a summary pro-

ceeding.

(4) The District Court erred in ordering, by its said

order of February 3, 1938, that the Findings and Con-

clusions of said Referee be sustained, and in ordering in

effect, that the order of the Referee be approved and af-

firmed for the following reasons

:

(a) The said Referee had no jurisdiction, without the

consent of appellant, which was expressly withheld, to

make and enter his said order dated October 6, 1937, and

ordering and decreeing that said Doris Barkschat turn

over to the Trustee herein, forthwith, the sum of

$11,250.00, received by said Doris Barkschat, as agent

for, and for the account of, the bankrupt herein, Henry

Barkschat, on or about April 8, 1937, and enjoining and

restraining her from transferring, assigning or turning

over said sum, or any portion thereof, or any property

acquired thereby, to any person whomsoever other than

said trustee.
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(b) The said Referee erred in overruling the Objec-

tions of this appellant to the summary jurisdiction of said

Referee.

(c) The said Referee erred in overruling the Demurrer

and Objections of said appellant to the petition of said

Trustee for Turn Over Order against Bankrupt and his

wife.

(d) The Findings of the Referee to the effect and sub-

stance that said sum of $11,250.00 belonged to and was

the property of the bankrupt herein, Henry Barkschat, by

reason of an agreement dated December 2, 1932, between

the said Henry Barkschat William Barber and Charles

V. Hatter, was erroneous, in that it was without support

in the evidence before the Referee, and is contrary to the

evidence

;

(e) The Findings of the Referee that said money was

turned over to said Doris Barkschat, appellant herein, as

an agent of and for the account of the bankrupt herein,

Henry Barkschat, was erroneous, in that it was without

support in the evidence before the Referee, and is con-

trary to the evidence;

(f ) The Findings of the Referee that at the time of the

filing of the petition in Bankruptcy in this matter, on

June 2, 1937, the said Doris Barkschat held said sum of

$11,250.00 as the agent of the bankrupt herein, Henry

Barkschat, and for his benefit, and not as her sole and

separate property, was erroneous in that there was no

evidence whatsoever to support said finding, and on the

contrary, as appears from the record herein, the undis-

puted evidence shows that the said Doris Barkschat is the

owner, and was in exclusive possession of said money, on

April 8, 1937, a date prior to the filing of the bankruptcy
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petition herein, and as her sole and separate property, and

that she did not hold said sum, or any part thereof, as

the agent of the bankrupt herein, or for his benefit at

any time whatsoever;

(g) The finding of the Referee that at the time of

said adjudication herein the control and right of posses-

sion to said $11,250.00 was in the bankrupt herein, Henry

Barkschat, was erroneous, in that there was no evidence

whatsoever to support said finding. On the contrary, as

appears from the record herein, the undisputed evidence

shows that at the time of said adjudication, the control

and right of possession to said $11,250.00 was exclusively

in said Doris Barkschat, and that said bankrupt, Henry

Barkschat, held and claimed no interest whatsoever in

and to said sum, or any part thereof;

(h) That the finding of the Referee that the claim of

said Doris Barkschat to ownership of said funds, at the

time of adjudication herein, is merely colorable, a mere

pretense and without any legal justification was erroneous,

in that it was without support in the evidence before the

Referee and is contrary to the evidence

;

(/) That the finding of the Referee that the transfer

of said funds to Doris Barkschat was without any con-

sideration from Doris Barkschat, and was a fraud upon

the creditors of this estate, and said transfer was made

for the purpose of concealing said funds from the then

existing creditors of the bankrupt herein, was without

support in the evidence before the Referee, and is con-

trary to the evidence;

(j) The said Referee had no jurisdiction to make said

findings and conclusions and said order in a summary pro-

ceeding, or at all;
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(K) The said Referee erred in finding that said Referee

and said District Court have summary jurisdiction to

order the said Doris Barkschat to turn over and account

to the Trustee herein for said funds, because the evidence

before the Referee showed that appellant was an adverse

claimant to the money mentioned in said petition of said

Trustee, and that her rights thereto could not be deter-

mined in a summary proceeding, without her consent,

which was at all times expressly withheld;

(1) The Referee erred, and was without jurisdiction

without the consent of appellant which was expressly

withheld, when he proceeded to and did determine the

merits of appellant's claim and made his Findings and

Conclusions of Law and his said order dated October 6,

1937, after the preliminary investigation conducted by him

had brought out the sworn testimony, to the efifect in

substance that said money was paid to appellant prior to

the bankrupt's fihng of the petition in bankruptcy herein,

and was received and held by her as her sole and separate

property, and at all times since then claimed to be her

sole and separate property; that her claim to title thereto

was derived from one William Barber, a stranger to the

proceedings herein, and not the Bankrupt, and that the

said William Barber caused said money to be transferred

to her in pursuance to a promise previously made by

him so to do in return for the care, support and moneys

theretofore furnished said William Barber by her; that

she had no knowledge of any of the transactions and

agreements existing between said bankrupt, said William

Barber and said Charles V. Hatter until the hearing before

said referee; that said bankrupt had never had possession

of the money, or any part of it, and never considered it.

or any part of it, as his money, and that he had no
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agreement with said Doris Barkschat that when the bank-

ruptcy matters were conckided she w^ould turn over or

deHver to him said money, or any part of it, because

said sworn testimony conckisively showed that appellant

was an adverse claimant;

(m) The Referee erred and lacked jurisdiction to pass

upon the truthfulness of the testimony given by the ap-

pellant and the witnesses William Barber and Henry

Barkschat, the bankrupt, and the weight of their testi-

mony, and thus determine the merits of appellant's claim

in a summary proceeding over the objection of appellant;

(n) The Referee erred in ordering, by his said order

dated October 6, 1937, that said appellant turn over to

the Trustee herein forthwith the sum of $11,250.00 re-

ceived by said appellant as agent for and for the account

of the bankrupt on or about April 8, 1937, because the

evidence before the referee conclusively shows that she

was not in possession or control of said entire sum of

$11,250.00, at the time of filing the Trustee's Petition

for Turn Over Order or at the time of the hearing be-

fore the Referee, and that said evidence discloses that

appellant had spent portions of said sum prior to said

times, and there was no evidence from which the referee

could ascertain or determine the amount of the balance

of said sum of $11,250.00 remaining in the possession

or control of said appellant at said times;

(o) The District Court erred by its Order of Feb-

ruary 3, 1938, by ordering in effect, that said order of

the referee be affirmed and approved, because there was

no evidence from which said District Court or said

Referee could ascertain whether said appellant was in

possession or control of said sum of $11,250.00, or of

what portion thereof, at the time of the filing of the



116

Trustee's Petition for Turn Over Order, or at the time

of the hearing before said Referee, or at the time said

Referee made his order, or at the time said District

Court made its said Order, and for the reason that the

evidence shows that appellant had spent part of said sum

of $11,250.00, and the amount remaining in her posses-

sion or control was never determined or ascertained by

said Referee or by said District Court.

(5) The District Court erred by its said order of Feb-

ruary 3, 1938, for the following reasons:

(a) In ordering that the money in question was at all

times the property of the bankrupt, in that it was without

support in the evidence, and is contrary to the evidence,

and that said Court was without jurisdiction to so find

and conclude.

(b) The order of said District Court that the purported

transfer of said money to Doris Barkschat was palpably

a pretended transfer only and that her claim of owner-

ship had no substantial basis whatsoever, was erroneous,

in that it was without support in the evidence, and is

contrary to the evidence, and said District Court was

without jurisdiction to so find and conclude in a summary

proceeding over the objections of said petitioner.

(c) That the order of said District Court that the

claim of said Doris Barkschat had no substantial basis

whatsoever and was so unsubstantial and obviously in-

sufficient, either in fact or law, as to be plainly without

color of merit and a mere pretense, was without support

in the evidence, and is contrary to the evidence, and that
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said District Court was without jurisdiction to so find

and conclude in a summary proceeding over the objec-

tions of this appellant.

(d) That the order of said District Court that the con-

sideration for the transfer of the money to appellant was

community property was without support in the evidence,

and is contrary to the evidence, and that said District

Court was without jurisdiction to so conclude in a sum-

mary proceeding over the objections of this appellant.

(6) The District Court was without jurisdiction to

make and enter its said order of February 3, 1938, and

the Referee was without jurisdiction to make or enter the

order which was in effect approved and affirmed by the

order of said District Court.

WHEREFORE, your petitioner prays that the Court

allow an appeal herein from said order of February 3,

1938, and fix the amount and approve a cost bond upon

said appeal.

Dated this 28th day of February, 1938.

Rex B. Goodcell

Manley C. Davidson

Attorneys for Appellant.

[Endorsed] : Filed R. S. Zimmerman, Clerk at 35 min.

past 9 o'clock Mar. 1, 1938 A. M., By M. J. Sommer,

Deputy Clerk.
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BOND FOR COSTS ON APPEAL.

WHEREAS, on the 3rd. day of February, 1938, an

order was made and entered by the above court in the

above entitled action in favor of the Trustee in Bank-

ruptcy, and against Doris Barkschat, Respondent, there-

in, and

WHEREAS, the respondent, Doris Barkschat desires

to appeal from said judgment and has taken an appeal

to the United States Circuit Court of Appeals for the

Ninth Circuit, to reverse the judgment and decree of

the District Court of the United States, in and for the

Southern District of California, Central Division;

NOW, THEREFORE, in consideration of the premises

and of the taking of said appeal, the undersigned GLENS
FALLS INDEMNITY COMPANY, a corporation duly

organized and existing under the laws of the State of

New York, and having complied with the regulations of

the United States of America relative to the execution and

filing of bonds, stipulations and undertakings in the Courts

of the United States of America, does undertake, promise

and acknowledge itself bound in the sum of TWO HUN-
DRED FIFTY and no/100 DOLLARS, ($250.00) law-

ful money of the United States of America to the effect

that said Respondent Doris Barkschat, shall prosecute

their appeal to effect and answer all costs if they fail to

make their plea, and shall pay all costs which may be

assessed against them on the appeal or on a dismissal

thereof.
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IN WITNESS WHEREOF, the said GLENS FALLS

INDEMNITY COMPANY, has hereunto caused its

name and corporate seal to be affixed by its duly au-

thorized officer at Los Angeles, California, this 1st. day

of March, 1938.

[Seal] GLENS FALLS INDEMNITY
COMPANY,

BY : Dorothy Rutherford

ATTORNEY.

State of California )

) ss.

County of LOS ANGELES, )

On this First day of March, in the year One Thousand

Nine Hundred and thirty-eight before me, HARRY
LEONARD, a Notary Public in and for the said County

of LOS ANGELES residing therein, duly commissioned

and sworn, personally appeared DOROTHY RUTHER-

FORD, known to me to be the ATTORNEY of the

GLENS FALLS INDEMNITY COMPANY, the Cor-

poration that executed the within instrument, and known

to me to be the person who executed the said instrument

on behalf of the Corporation therein named and ac-

knowledged to me that such Corporation executed the

same.
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IN WITNESS WHEREOF I have hereunto set my

hand and affixed my official seal in the County of LOS

ANGELES, the day and year in this certificate first

above written.

[Seal] HARRY LEONARD.

Notary Public in and for the County of LOS
ANGELES, State of California

My commission expires November 25th. 1939

The foregoing bond is hereby approved this 1st day of

March 1938 and is ordered filed.

Geo. Cosgrave

JUDGE OF THE ABOVE ENTITLED
COURT.

[Endorsed] : Filed R. S. Zimmerman, Clerk at 59

min. past 10 o'clock. Mar. 1, 1938 P. M. By M. J.

Sommer, Deputy Clerk.
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PRAECIPE FOR TRANSCRIPT OF RECORD

In Re: APPEAL TO THE UNITED STATES CIR-

CUIT COURT OF APPEALS, FOR THE NINTH
CIRCUIT, BY DORIS BARKSCHAT, FROM AN
ORDER MADE AND ENTERED ON FEBRU-
ARY 3, 1938, SUSTAINING THE FINDINGS
AND CONCLUSIONS OF THE REFEREE AND
IN EFFECT AFFIRMING TURNOVER ORDER
AND RESTRAINING ORDER AGAINST
HENRY BARKSCHAT, his wife.

TO THE CLERK OF THE ABOVE ENTITLED
COURT:

You are hereby requested to prepare, and within the

time provided therefor by law, or such time as extended

by proper order of the above entitled Court, transmit and

deliver to the Circuit Court of Appeals for the Ninth

Circuit, the following documents:

1. ORDER TO SHOW CAUSE, Re: Turnover Or-

der to Bankrupt and his wife, dated September 21,

1937;

2. PETITION FOR TURNOVER ORDER
AGAINST BANKRUPT AND HIS WIFE,
dated September 21, 1937;

3. DEBTOR'S PETITION (Of Henry Barkschat,

Bankrupt)

;

4. OBJECTIONS AND DEMURRER, Re: Peti-

tion and Order to Show Cause, Re: Turnover;

5. ANSWER AND OBJECTIONS OF DORIS
BARKSCHAT, Re : Petition and Order to Show

Cause, Re: Turnover;
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6. TURNOVER ORDER AND RESTRAINING
ORDER AGAINST HENRY BARKSCHAT,
BANKRUPT, and DORIS BARKSCHAT, his

wife, dated October 6, 1937;

7. PETITION OF DORIS BARKSCHAT FOR
REVIEW OF REFEREE'S ORDER:

8. REFEREE'S CERTIFICATE ON PETITION

FOR REVIEW;

9. MINUTE ORDER (entered on Judge Cosgrave's

Minutes February 3, 1938.

10. PETITION FOR APPEAL TO THE UNITED
STATES CIRCUIT COURT OF APPEALS
AND ORDER THEREON (filed by Doris Bark-

schat)

;

11. ASSIGNMENT OF ERRORS (filed by Doris

Barkschat)

;

12. CITATION (signed by Judge Cosgrave on March

1, 1938);

13. BOND (costs on appeal filed by Doris Barkschat)

;

14. NOTICE OF LODGMENT OF STATEMENT
OF EVIDENCE AND ASSIGNMENT OF ER-

RORS (dated March 1, 1938)

;

15. AMENDED STATEMENT OF EVIDENCE,

together with ORDER APPROVING AMEND-
ED STATEMENT OF EVIDENCE when

signed.
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16. ORDER ADJUDGING HENRY BARKSCHAT
A BANKRUPT;

17. This Praecipe.

The foregoing- to be prepared, certified and transferred

as required by law and the rules of the United States

Circuit Court of Appeals for the Ninth Circuit.

Rex B. Goodcell and

Manley C. Davidson

BY: Manley C. Davidson

Attorneys for Appellant.

Service of the foregoing praecipe and the receipt of a

copy thereof is hereby acknowledged this 5th day of

August, 1938.

Ignatius F. Parker,

Attorneyi" for Appellee.

[Endorsed] : Filed R. S. Zimmerman, Clerk, at 3

o'clock Aug. 5, 1938 P. M., By M. J. Sommer, Deputy

Clerk.
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PRAECIPE

To the Clerk of Said Court

:

Sir:

Please print 40 copies of transcript on appeal.

REX B. GOODCELL and

MANLEY C. DAVIDSON

By: Manley C. Davidson

Attorneys for Appellant.

[Endorsed] : Filed Sept. 15-1938
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CLERK'S CERTIFICATE.

I, R. S. Zimmerman, Clerk of the United States District

Court for the Southern District of CaHfornia, do hereby

certify the foregoing- volume containing 124 pages, num-

bered from 1 to 124 inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; debtor's petition; order adjudging Henry

Barkschat a bankrupt; petition for turn-over order against

bankrupt and his wife; order to show cause; objections

and demurrer re petition and order to show cause; answer

and objections of Doris Barkschat; turn-over order and

restraining order against Henry Barkschat, bankrupt, and

Doris Barkschat, his wife; petition of Doris Barkschat

for review of Referee's order; Referee's certification;

petition for review; order of February 3, 1938; notice of

lodgment of statement of evidence; amended statement of

evidence; petition for appeal, and order thereon; assign-

.j
ment of errors; bond for costs on appeal, and praecipe.

I DO FURTHER CERTIFY that the amount paid for

I printing the foregoing Record on Appeal is $ and

that said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

il the fees of the Clerk for comparing, correcting and certi-

fying the foregoing Record on Appeal amount to $

j
and that said amount has been paid me by the appellant

herein.
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IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of Canfornia, Central Division, this

day of September, in the year of Our Lord One

Thousand Nine Hundred and Thirty-eight and of our

Independence the One Hundred and Sixty-third.

R. S. ZIMMERMAN,

Clerk of the District Court of the

United States of America, in

and for the Southern District

of CaHfornia.

By

Deputy.


